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COMMUNITY CHARTER
FOR
KAaiAauLu '0o KAKA'AKO

PREAMBLE

"Kaka'ako" is a developed, urban area within the City and County of Honolulu, Hawai'i, which has
been designated as a Community Development District pursuant to Hawai'i law, and is comprised of the
"Kaka'ako Makai Area" and the "Kaka'ako Mauka Area.” This Community Charter for Kaiaulu ‘o Kaka'ako
("Charter") establishes a governance structure and a flexible system of standards and procedures for the
overall redevelopment, expansion, administration, and maintenance of that portion of the Kaka'ako Mauka
Area referred to herein as "Kaiaulu 'o Kaka'ako." The Trustees of the Estate of Bernice Pauahi Bishop
dba Kamehameha Schools ("Kamehameha Schools") is the developer of Kaiaulu ‘o Kaka'ako and, along
with its successors in trust and assigns, is referred to in this Charter as the "Founder."

The Founder's plan for redevelopment of Kaiaulu ‘o Kaka'ako is described in and subject to (a) the Mas-
ter Plan Permit (September 2009) issued by the Hawaii Community Development Authority ("HCDA")
pursuant to the Mauka Area Rules for the Kaka'ako Community Development District, (b) the Master Plan
Development Agreement by and between HCDA and Kamehameha Schools, dated October 6, 2009, (c)
the Kaiaulu ‘o Kaka'ako Master Plan, and (d) development plans established pursuant thereto (collectively,
as each may be supplemented, amended, or extended from time to time, or replaced upon expiration or
termination, the "Master Plan"). The Master Plan may include a mix of integrated and complementary
uses within a planned, new urbanism environment, including, without limitation, residential, office, retail,
industrial, and parking uses. This Charter is intended to establish a process for achieving the goals set out in
the Master Plan and establishes relationships and obligations between and among owners, uses, and the var-
ious parcels within Kaka'ako.

The Kaiaulu ‘o Kaka'ako Owners Association, Inc. (the "Association"), a Hawai'i nonprofit corpora-
tion, shall operate and/or maintain various common areas and community improvements within Kaiaulu 'o
Kaka'ako and is empowered to administer and enforce this Charter and the other Governing Documents
referenced in this Charter. All owners of parcels which are made subject to this Charter shall be members

of the Association.



The current Master Plan encompasses all of the property described in Exhibit "A" to this Charter and all
of the property described in Exhibit "B," all of which is located within the Kaka'ako Mauka Area. The
Founder is not obligated to submit to this Charter all of the property described in Exhibit “B” and certain
properties included in Exhibit “B” or hereafter covered by thec Master Plan may not be subject to this Char

ter. In addition, the Founder may submit property to this Charter that is not described in Exhibit “B.”

DECLARATION OF COVENANT

Kamehameha Schools, by executing and recording this Charter, declares that the property described in
Exhibit "A" and any additional property made subject to this Charter in the future by amendment or sup-
plement, shall constitute "Kaiaulu 'o Kaka'ako" or the "Community,” as referred to in this Charter
and shall be subject to the terms of this Charter. This Charter shall run with the title to all such property,
shall govern the development and use of such property, and shall be binding upon the Founder; the owners
of any portion of such property; any other person or entity that now or hereafter has any legal, equitable, or
beneficial intcrest in any portion of such property; and theis respective heirs, successors, successors-in-title,
and assigns. This Charter shall also be binding upon the Kaiaulu 'o Kaka'ako Owners Association, Inc., its
successors and assigns.

This document does not and is not intended to create a condominium under the laws of the State of

Hawai'i.



PART ONE: INTRODUCTIONTO THE COMMUNITY

Chapter 1

Governing Documents

Kaiaulu ‘o Kaka'ako shall be guided and governed

1.1.  Scope and Applicability

by certain governing documents, which bind the com-

munity together, give it structure, and provide guidance
to all who participate in its growth and evolution.

Kaiauly 'o Kaka'ako is administered through
various documents that have a legal and binding
effect on all owners and occupants of property
that is subject to this Charter, as well as on any-

GOVERNING DOCUMENTS
Charter: this Community Charter for Kaiaulu 'o Kaka'ako, which creates obligations
(recorded) that are binding upon the Association and all present and future owners of
property in the Community
Supplement: a recorded Supplement to this Charter (which may take any form or be de-
(recorded) nominated in any manner (e.g., a recorded supplement, plat, deed restriction,

casement, etc.)}, which may submit a portion of the Additional Property (as
defined in Section 2.1) to this Charter, create easements over the property
described in the Supplement, impose additional obligations or restrictions on
such property, designate Service Areas as described in Chapter 3, or any of
the foregoing

Articles of Incorporation:
(liled with the State of Hawai'i De-
partment of Commerce and Con-
sumer Affairs)

the Articles of Incorporation of the Kaiaulu 'o Kaka'ako Owners Associaticn,
Inc., which establishes the Association as a nonprofit corporation under Ha-
wai'i law

By-Laws:
(attached and recorded with this
Charter as Exhibit "E")

the By-Laws of the Kaiaulu 'o Kaka'ako Owners Association, Inc., govern the
Association's internal affairs, such as voting, elections, meetings, etc. A copy
of the By-Laws is attached as Exhibit "E."

Design Guidelines:

the design standards and architectural and aesthetics guidelines adopted pur-

(Founder adopts) suant to Chapter 5, which govern new construction and modifications, in-
cluding structures, landscaping, and other improvements on a Parcel (as de-
fined in Section 3.1)

Rules:

(initial set attached and recorded
within this Charter as Exhibit "C")

the rules of the Association adopted pursuant to Chapter 7, which regulate
use of property, activities, and conduct within Kaiaulu 'o Kaka'ako

Board Resolutions:
(Board adopts)

the resolutions which the Board adopts to establish rules, policies, and proce-
dures for internal governance and Association activities and to regulate the
operation and use of property which the Association owns, maintains, or con-
trols

Table 1.1 Governing Documents




Governing Documents

one else that now or in the future has an interest
in any portion of the property comprising the
Community. Such documents, referred to in this
Charter as the "Governing Documents,” in-
clude the documents described in Table 1.1, each
as may be amended. All Parcel Owners and Sub-
Unit Owners (each as defined in Section 2.4), as
well as their tenants, guests, and invitees, are
required to comply with the Governing Docu
ments,

1.2. Additional Covenants

The owner of any property within Kaiaulu ‘o
Kaka'ako may impose additional covenants on its
property with the Founder's approval as required
pursuant to Scction 19.5. In such case, as be-
tween this Charter and any such additional cove-
nants, the more restrictive provisions control. If
given such authority in the instrument setting
forth such covenants, the Association shall have
standing and the power, but not the obligation,
to enforce any such additional covenants.

1.3. Conflicts

If there are conflicts between any of the Gov-
erning Documents and Hawai'i law (including the
applicable Mauka Area Rules and the Master
Plan), Hawai'i law shall control. If there are con-
flicts between or among any of the Governing
Documents, then this Charter, the Articles, and
the By-Laws (in that order) shall control. If there
are conflicts between the Governing Documents
and any covenants recorded on any property
within the Community (or the rules or policies
adopted pursuant to any such additional cove-
nants) previous to the recording of this Charter,
the previously recorded covenants shall control
unless specifically made subordinate to the Gov-
erning Documents. If there are conflicts between
the Governing Documents and any additional
covenants recorded on any property within the
Community (or the rules or policies adopted pur-
suant 1o any such additional covenants) following
the recording of this Charter, the Governing
Documents shall control.

The Governing Documents use italicized
summaries at the beginning of each Chapter. In
addition, diagrams and tables are used to illus-
trate concepts and assist the reader. If there be
a conflict between any italicized sum-
mary, diagram, or table and the text of the
Governing Documents, the text shall con-
trol.

If any court determines that any provision of
this Charter is invalid, or invalid as applied in a
particular instance, such determination shall not
affect the validity of other provisions or applica-
tions of such provision in other instances.

1.4. Definitions

The defined terms used in the Governing
Documents have the meaning described in the
paragraph where they first appear in bold print.
An index to defined terms follows the Table of
Contents. All other terms used in the Governing
Documents have their natural, commonly accept-
ed definitions.

1.5. Interpretation of Certain Refer-
ences

Consent or Approval. All relerences in the
Governing Documents to “consent” or "ap-
proval” shall refer to permission or approval,
which unless otherwise expressly qualified in the
specilic provision, may be granted or withheld in
the discretion of the Person whose consent or
approval is required.

Discretion and Determination. All refer-
ences in the Governing Documents to “discre-
tion" or to the right to "determine" any matter
shall refer to the sole and absolute power or right
to decide or act. Unless otherwise expressly lim-
ited in the Governing Documents or by law, any-
one authorized in the Governing Documents to
exercise its discretion or make a determination
may do so without regard to the reasonableness
of, and without the necessity of justifying, the
dccision, determination, action, or inaction.



Governing Documents

Person. References in the Governing Docu-
ments to a "Person” or “Persons” shall mean
an individual, a vorporation, a partnership, a lim-
ited liability company, or any other legal entity.

Recording. All relerences in the Governing
Documents to a "recorded* legal instrument,
or to "recordation" or the "recording” of a
legal instrument, shall mean an instrument rec-
orded or the recording of a legal instrument in
the official records of the Bureau of Conveyances
of the State of Hawai'i or such other place desig-
nated as the official location for recording or fil-
ing documents affecting title to real estate in or-
der to make them a matter of public record.

Community-Wide Standard. Where the
Governing Documents require compliance with
the "Community-Wide Standard,” the
standard to be applied is the higher of: (a) the
standard of use and operations, conduct, mainte-
nance, and appearance generally prevailing in the
Community, or (b) the minimum standards de-
scribed in the applicable Mauka Area Rules, Mas
ter Plan, this Charter, the Design Guidelines, the
Rules, and Board resolutions. The Community-
Wide Standard may contain objective elements,
such as specific maintenance requirements, and
subjective elements, such as matters subject to
the discretion of the Board or the Reviewer (as
defined in Chapter 5). The Community-Wide
Standard may or may not be set out in writing.
The Founder initially shall establish such stand-
ard; however, the Community-Wide Standard
may evolve as development progresses and as
Kaiaulu 'o Kaka'ako matures.

Maintenance. All references in this Charter
to "maintenance" shall refer to maintenance,
repair, and, except as otherwise specifically con-
ditioned in this Charter, replacement.

Notice. Allreferences in this Charter to "no-~
tice" or "notify” or any derivative of such terms
shall be deemed to refer to written notice by per-
sonal delivery, United States mail, private carri-

er, or, with written confirmation of transmission,
by facsimile or electronic mail.

Notices shall be deemed to have been duly
given and effective:

(a) if sent by United States mail, when de-
posited with the U.S. Postal Service, correctly
addressed, with first class or higher priority post-
age prepaid;

(b) if delivered personally or by private car-
rier, when actually delivered to the address of the
intended recipient, as evidenced by the signature
of the person at such address who accepts such
delivery; or

(c) if sent by facsimile or electronic mail,
upon transmission, as evidenced by a printed con-
firmation of transmission.



Chapter 2
Community Administration

The Founder, the Association, and the Parcel Own-
ers all have a role in the functioning of Kaiaulu ‘o Ka-
ka'ako and in helping to fulfill the vision and goals for
the Community. This chapter identifies those parties
and describes their roles in administering Kaiaulu ‘o
Kaka'ako.

2.1. The Founder

The Founder, as the developer of Kafaulu ‘o
Kaka'ako, has established the vision for the
Community and, through the Governing Docu
ments, has set forth the founding principles that
will guide the development and operation of the
Community.

The Founder has reserved various rights for it-
sell in the Governing Documents with respect to
development and administration of Kaiaulu 'o
Kaka'ako, including the right to submit additional
property to this Charter, to appoint a majority of
the members of the Association's board of direc-
tors ("Board"), and those rights sct forth in
Chapters 18 and 19. The Founder may exercise
these rights during the "Development and
Sale Period."

The Development and Sale Period continues
until such time as all Parcels planned for devel-
opment or redevelopment as part of Kaiaulu ‘o
Kaka'ako have been redeveloped pursuant to the
Master Plan with structures for which a certifi-
cate of occupancy has been issued and, in any
event, shall continue for so long as the' Founder
or any "Founder Affiliate" owns real property in
Kaiaulu ‘o Kaka'ako for development and sale or
has an unexpired option to expand the Commu-
nity pursuant to Chapter 18. Notwithstanding
the above, the Founder, in a recorded instru-
ment, may terminate any or all of its rights prior
to the termination of the Development and Sale
Period.

A "Founder Affiliate" is any Person that
controls, is controlled by, or is under common
control with the Founder, and any Person that is
owned by, or is an owner, a member, a partner,
a joint venture partner, or a shareholder of, the
Founder.

During the “"Founder Control Period,"
the Founder is entitled to appoint a majority of
the members of the Association's board of direc-
tors ("Board"). The Founder Control Period
begins on the date of the Association's incorpora-
tion and terminates upon the first of the follow-
ing to occur:

(a) when 90% of the total number of Parcels
permitted by applicable zoning for the property
described in the Master Plan have been conveyed
to Persons other than the Founder, Founder Af-
filiates, or Parcel Developers holding title for
purposes of development, redevelopment, con-
struction, and/or resale;

(b) December 31, 2060; or

() when, in its discretion, the Founder so
determines and deciares in a recorded instru-
ment.

A "Parcel Developer" is any Person who
purchases a Parcel for development or redevel-
opment and resale in the ordinary course of its
business.  For purposes of determining the
Founder Control Period, a Parcel Developer shall
be deemed to hold title to a Parcel for so long as
it continues to own any portion of the Parcel for
purposes of development, redevelopment, con-
struction, and/or rcsale.

The Founder may assign its status as the
Founder under the Governing Documents, any
Founder rights, and any obligations of the Found-
er to any person who takes title to any portion of
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Kaiaulu ‘o Kaka'ako or any property described in
Exhibit "B" attached hereto (the "Additional
Property”). Such assignment shall be made on-
ly in an instrument signed by both the assigning
Founder and the assignee.

Notwithstanding the expiration of the Devel-
opment and Sale Period or the assignment or ex-
piration of Founder rights or status, Kamehameha
Schools shall retain certain rights and authority in
perpetuity as provided specifically in Section
19.10.

2.2. The Association

The Association is the entity primarily respon-
sible for managing and administering Kaiaulu ‘o
Kaka'ako in accordance with the Governing Doc-
uments. The Association may exercise all rights
and powers which the Governing Documents and
Hawai'i law expressly grant to it, as well as any
rights and powers that may reasonably be implied
under the Governing Documents. It may also
take any action reasonably necessary to effectuate
any such right or privilege.

2.3. TheBoard

On most matters, the Association acts through
the Board and the Board may exercise the Associ-
ation’s rights and powers without a votc of the
membership. However, in some instances the
Governing Documents or applicable laws limit
the Board's ability to act without the approval of
Association members.

In exercising the Association's rights and pow-
ers, making decisions on the Association's behalf
(including, without limitation, deciding whether
to file a lawsuit or take other legal action under
any circumstances), and conducting the Associa-
tion's affairs, Board members and the Associa-
tion's officers are required to comply with, and
shall be judged by, the standards of conduct set
forth in the By-Laws.

The Board may institute, defend, settle, or in-
tervene on behalf of the Association in mediation,

binding or non-binding arbitration, litigation, or
administrative proceedings in matters pertaining
to the Area of Common Responsibility, as de-
fined in Section 3.1, enforcement of the Govern-
ing Documents, or any other civil claim or ac-
tion, However, the Board has no legal duty to
institute litigation or any other proceeding on
behalf of or in the name of the Association or its
Members.

2.4, The Parcel Owners

Except as provided below with respect to
Sub-Units and Parcel Associations, each Person
that holds record title to a Parcel (or is a lessee
under a ground lease as described below) is re-
ferred to in the Governing Documents as a “Par-
cel Ownmer." However, a Person who holds
title merely as security for the performance of an
obligation (such as a lender holding a mortgage or
similar security instrument) is not considered a
"Parcel Owner." If a Parcel is subject to a long-
term ground lease, and the ground lease specifi-
cally so states, the ground lessee (rather than the
holder of fee simple title) will be considered the
Parcel Owner. If a Parccl has more than one
Parcel Owner, each co-Owner is jointly and sev-
erally obligated to perform the responsibilities of
the Parcel Owner under the Governing Docu-
ments.

Every Parcel Owner has a responsibility to
comply with the Governing Documents and up-
hold the community standards described in this
Charter.

One or more Parcels within Kaiaulu ‘o Ka-
ka'ako may include Sub-Units (defined in Section
3.1) for which a separate condominium or other
owners association is formed to administer addi-
tional covenants applicable to that particular de-
velopment. Any such condominium or other
owners association is referred to in this Charter
as a "Parcel Association;" provided, in the
case of a Parcel which is governed by a master
condominium or other owners association con-
taining one or more subordinate sub-associations,
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the master condominium or owners association
for the Parcel, and not the sub-association(s),
shall be the Parcel Association with respect to
such Parcel.

Unless otherwise provided in the Governing
Documents, if a Parcel Association is formed for
a Parcel, the Parcel Association (i) shall act on
behalf of the owners of Sub-Units ("Sub-Unit
Owners") within the Parcel, (ii) shall be deemed
the Parcel Owner for such Parcel for all purposes
under this Charter, and (iit) shall be the member
of the Association with respect to such Parcel.
Sub-Unit Owners shall not be Parcel Owners un-
der this Charter and are not members of the As-
sociation.

Relerences to votes by Sub-Unit Owners in
the Governing Documents shall not be deemed to
confer direct voting rights to Sub-Unit Owners;
Sub-Unit Owners shall have the right to cast
votes only as otherwise specifically provided in
the Governing Documents,



Chapter 3

Community Structure and Organization

Kaiaulu 'o Kaka'ako consists of Parcels intended for
operation and control by individual Parcel Owners, as
well as property that the Association operates and con-
trols and that is intended for common use by all Parcel
Owners and the members of the general public. Parcels
may be assigned to Service Areas to permit the Associa-
tion to provide special services and beneflts to particular
Parcels within the Community.

3.1.  Property Designations Within the
Community

Parcels. A "Parcel” is a portion of Kaiaulu
'o Kaka'ako, whether improved or unimproved,
which may be independently owned and con-
veyed and is intended for development, use, and
occupancy in a manner consistent with the Mas-
ter Plan; provided, Common Area and property
dedicated to the public shall not be Parcels. A
Parcel shall include the land or air space that is
part of the Parcel as well as any improvements
thereon.

With respect to any portion of Kaiaulu ‘o Ka-
ka'ako that is governed by a Parcel Association,
the term Parcel refers collectively to all units and
any common area or common elements subject
to such Parcel Association. The term Parcel shall
not refer to an individual condominium or other
independently conveyable dwelling unit ("Sub-
Units") subject to a Parcel Association.

Reserved Housing Units. Certain Parcels or
Sub-Units have been or shall be designated as
"Reserved Housing Units." Reserved Hous-
ing Units are occupied or reserved for occupancy
by Persons meeting criteria set forth in the Mas-
ter Plan and Hawai'i law with respect to house-
hold income and net worth. Owners or occu-
pants of Reserved Housing Units may be afforded
benefits or opportunities under the Governing

Documents which are not otherwise provided to
all Parcel Owners or occupants.

Common Area. The "Common Area" in-
cludes any property and facilities that the Associa-
tion owns or in which it otherwise holds posses-
sory or use rights for the common use or benefit
of more than one Parcel. The Common Area also
includes any property that the Association holds
under a lease.

Area of Common Responsibility.  The
phrase "Area of Common Responsibility"
refers, collectively, to any properties and facili-
ties for which the Association has responsibility
under the Governing Documents, or for which
the Association otherwise agrees to assume re-
sponsibility, regardless of who owns them. The
Area of Common Responsibility includes any
Common Area and may also include portions of
Parcels, woonerfs, open space and parks, and
property dedicated to the public, such as public
rights-of-way, as further described in Section
11.1.

3.2. Service Areas

Parcels or Sub-Units or uses within one or
more Parcels may also be part of one or more
"Service Areas" in which particular Parcels or
uses receive benefits or services from the Associa-
tion that the Association does not provide to all
Parcels within the Community. For example,
and without limitation, a Service Area may be
created for:

¢ similarly situated Parcels, Sub-Units,
or uses which receive maintenance
services that are not provided to oth-
er Parcels, Sub-Units, or uses;
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® particular Parcels, Sub-Units, or uses
that share the use of parking facilities
which are not available to all Parcel
Owners, Sub-Unit Owners, or occu-
pants; and/or

® non-residential uses which receive or
benefit from services the Association
provides that do not similarly benefit
residential uses.

A Parcel, Sub-Unit, or use may be assigned to
more than one Service Area, depending on the
number and types of special benefits or services it
receives. A Service Area may be comprised of
Parcels, Sub-Units, or uses that are not contigu-
ous.

The Founder may designate Service Areas (by
name or other identifying designation) and assign
Parcels, Sub-Units, or uses to a particular Service
Area in a Supplement. The Founder may record
such a Supplement without the consent of any
Person except the owner(s) of the property being
made part of the Service Area, if not the Found-
er. During the Development and Sale Period,
the Founder may unilaterally amend this Charter
or any Supplement to change Service Area
boundaries, subject to existing service contracts
between the Association and service vendors, and
subject to the consent of the owner(s) of any
property being added to or removed from the
Service Area by such amendment.

In addition, the Board may, by resolution,
designate Service Areas and assign Parcels and/or
Sub-Units to them upon petition of the Parcel
Owners and/or Sub-Unit Owners affected by the
proposed designation pursuant to Section 12.2.

The Parcel Owners ol Parcels and the Sub-
Unit Owners of Sub-Units within each Service
Area may elect a "Service Area Committee"
in accordance with the By-Laws to represent and
act on behalf of the Service Area with respect to
the services and benefits that the Association pro-
vides to the Service Area.

10



Chapter 4

Association Membership and Voting Rights

The Association is the entity through which each
Parcel Owner participates in the governance and ad-
ministration of Kaiaulu 'o Kaka'ako. While many
powers and responsibilities are vested in the Board in
order to facilitate day-to-day management and opera-
tion, the membership and voting rights vested in the
Parcel Owners allow the Parcel Owners to participate in
administration of the Community and influence major
decisions.

4.1, Membership

Every Parcel Owner is automatically a
"Member" of the Association. The Association
initially has two classes of members: "Owner
Members," which are all Parcel Owners (other
than the Founder and Founder Affiliates for so
long as there is a Founder Membership), and the
"Founder Member," which is the Founder.

There shall be only one membership per Par-
cel. If more than one Person is the Parcel Own-
er, all co-Parcel Owners shall share the privileges
of such membership. The exercise of member-
ship privileges is subject to reasonable Board reg-
ulation and the restrictions on voting set forth
below and in the By-Laws.

If a Parcel Owner is a corporation, a partner-
ship, or other legal entity, its membership rights
may be exercised by any officer, director, part-
ner, or trustee, or by an individual the Parcel
Owner designates from time to time in writing to
the Association's Secretary.

Notwithstanding the above, all co-Owners of
a Parcel are jointly and severally obligated to per-
form the responsibilities of a Member.

The Founder holds the sole Founder Mem-
bership. The Founder Membership shall termi-
nate two years following the termination of the
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Founder Control Period, or on such earlier date
as the Founder determines and declares in a rec
orded instrument.

4.2. Voting

Each Parcel and each Sub-Unit shall be allo-
cated the number of votes corresponding to the
number of "Equivalent Units" assigned to the
Parce! in accordance with the formula set forth in
Exhibit "D," subject to any limitations on voting
set forth in this Charter and the other Governing
Documents. No vote shall be exercised for any
Parcel exempt from assessment under Sec-
tion 14.8.  Further, during the period of the
Founder Membership, no vote shall be exercised
for Parcels that the Founder or any Founder Affil-
iate owns for purposes of development, redevel-
opment, construction, and/or resale; rather, the
Founder's consent shall be required for actions of
the Board, the membership, and committees, as
specifically provided in the Governing Docu-
ments. Upon termination of the Founder Mem-
bership, the Founder and Founder Affiliates shall
be Owner Members entitled to the number of
votes corresponding to the number of Equivalent
Units assigned to each Parcel they own.

Parcel Owners may exercise voting right.s as
set forth in the By-Laws. If there is more than
one Person is the Parcel Owner, the vote for
such Parcel shall be exercised as the co-Parcel
Owners holding a majority of the ownership in-
terest in the Parcel determine among themselves.
Any co-Parcel Owner may cast the vote for the
Parcel and majority agreement shall be conclu-
sively presumed unless another co-Parcel Owner
of the Parcel protests promptly to the President
or other person presiding over the meeting or the
balloting, in the case of a vote taken outside of a
meeting. In the absence of majority agreement,
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the Parcel's vote shall be suspended if two or
more co-Parcel Owners seek to exercise it inde-
pendently and inconsistently. Sub-Unit Owners
shall not be considered co-Parcel Owners under
this Charter.

With respect to any Parcel containing Sub-
Units, if all of the Sub-Units within the Parcel
have the same Land Use Classification under Ex-
hibit "D" (eg., Sub-Units within a residential
condominium), then the votes for such Parcel
shall be exercised by the board of directors of the
Parcel Association for the Parcel in accordance
with the Parcel Association's governing docu-
ment or, in the absence of provisions addressing
the same, as the Parcel Association's directors
determine among themselves. If different Sub-
Units within the Parcel have different Land Use
Classifications (e.g., a Parcel may contain residen-
tial Sub-Units and retail Sub-Units), on any mat-
ter calling for a vote of the Parcel Owners, the
board of directors of the Parcel Association shall
cast a block vote for the Sub-Unit Owners of each
Land Usec Classification within its Parcel in ac-
cordance with the Parcel Association’s governing
documents or, in the absence of provisions ad-
dressing the same, the board of directors of the
Parcel Association shall poll the Sub-Unit Own-
ers of each Land Use Classification within its Par-
cel and cast a block vote for such Sub-Units in
accordance with the direction of the majority of
the poll respondents.

12



PARTTWO: COMMUNITY STANDARDS

Chapter 5

Architecture, Landscaping, and Aesthetic Standards

All Parcel Qwners are required to uphold minimum
design, landscaping, and general appearance standards
with respect to their Parcels. This chapter explains how
those standards are established and how they are ap-
plied and maintained through a process requiring prior
approval for construction on and exterior modifications
to improvements on Parcels.

5.1. General

(@) Improvements; Approval Required.
All site work, structures, improvements, land-
scaping, signage, and other items placed on any
portion of a Parcel in a manner or location visible
from outside of any structures (collectively,
"Improvements") are subject to standards for
design, landscaping, and aesthetics adopted pur-
suant to this chapter ("Design Guidelines")
and the approval procedures set forth in this
chapter.

No approval is necessary to rebuild or restore
damaged structures in a manner consistent with
the plans and specifications most recently ap-
proved for such structures or to do work that
does not cause material change to the exterior
appearance of the structure. Generally, no ap-
proval is required for work done to the interior
of any structure; however, interior modifications
to a structure that materially change the exterior
appearance of the structure do require prior ap-
proval.

(b) Application to Commercial Uses. Each
Parcel Owner acknowledges and understands
there will be multiple commercial uses within the
Kaiaulu ‘o Kaka'ako that will result in on-going
visible changes to the exterior of structures and
to the signage, lighting, window displays, and
storefronts associated with such uses. It is not the

13

intent of this chapter to prohibit or unduly regu-
late or burden the process of effectuating such
changes or to require a particular appearance.
Rather, the purposc of this chapter, as applied to
commercial uses, is to ensure that such changes
are compatible with the Community-Wide
Standard and the Design Guidelines. The ap-
proval or disapproval of any Improvements solely
for the purpose of accommodating commercial
uses shall be based solely upon such considera-
tions.

(c) Governmental Approvals. Approval
under this chapter is not a substitute for, shall
apply in addition to, and shall be a prerequisite to
any approvals or reviews required by the City and
County of Honolulu, HCDA, or any other gov-
ernmental agency or entity having jurisdiction
over architectural or construction matters. Ap-
proval under this chapter is required prior to
seeking governmental approval for the construc-
tion, reconstruction, or renovation of [mprove-
ments on a Parcel or for governmental approval
of a variance from applicable zoning or other de-
sign or construction requirements relating to a
Parcel.

(d) Licensed Professionals Required. Any
Improvement on a Parcel for which a govern.
mental permit or other approval is required shall
be designed by and built in accordance with the
plans and specifications of a licensed architect or
engineer.

(e) Application to the Founder. This chap-
ter shall not apply to the Founder's, Founder Af-
filiates, or the Association's design and construc-
tion activities during the Founder Control Peri-

od.
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(f) Application to Adaptive Re-Use. Kai-
aulu ‘o Kaka'ako is a redevelopment of an urban
area, containing existing structures housing a
multitude of diverse uses, and the temporary re-
tention, use, and re-use of such existing struc-
tures is expected. Any alteration of an existing
structure which retains the structure, but makes
material alterations to allow/add up to 25% new
floor area is referred to in this Charter as an
“"adaptive re-use.” This chapter shall not apply
to the adaptive re-use of any structure, and the
Founder shall have the sole and full authority to
determine whether improvements or alterations
to an existing structure constitute an adaptive re-
use. The Founder's determinations in this regard
shall be final, binding, and conclusive upon the
Reviewer, the Association, Parcel Owners, and
Sub-Unit Owners.

5.2. Design Review Authority

ﬁlnitjally, the Founder reviews applications
for proposed Improvements and determines
whether they should be approved. Thereafter,
the Board will appoint a Design Advisory Board
to review applications for proposed improve-
ments. The Founder or the Design Advisory
Board is referred to as the "Reviewer."

(3) The Founder. The Founder shall have
exclusive authority to review and act upon all
applications for design review of proposed Im-
provements until the expiration of the Develop-
ment and Sale Period.

The Founder may designate one or more per-
sons to act on its behalf in reviewing any applica-
tion. In reviewing and acting upon any request
for design approval, the Founder and its designee
act solely in the Founder's interest and owe no
duty to any other Person.

From time to time, the Founder may delegate
any or all of its rights under this chapter to other
Persons or committees, including the committee
appointed pursuant to Section 5.2(b). Any such
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delegation shall be in writing, shall specify the
scope of responsibilities delegated, and shall be
subject to (i) the Founder's right to revoke such
delegation at any time and reassume its prior con-
trol, and (ii) the Founder's right to veto any deci-
sion which it determines, solely in its discretion,
to be inappropriate or inadvisable. So long as the
Founder has any rights under this chapter, the
jurisdiction of others shall be limited to such mat-
ters as the Founder specifically delegates.

(b) Design Advisory Board. Upon the
Founder's delegation of authority or upon expira-
tion or termination of the Founder's rights under
Section 5.2(a), the Board shall appoint a Design
Advisory Board ("Design Advisory Board" or
"DAB") to assume jurisdiction over matters
within the scope of the delegated authority or this
chapter, respectively. The DAB shall consist of at
least three, but not more than seven, persons
who shall serve and may be removed and re-
placed in the Board's discretion. DAB members
need not be Parcel Owners or representatives of
Parcel Owners. The DAB may, but need not,
include architects, engineers, or similar profes-
sionals. The Association may compensate DAB
members in such manner and amount, if any, as
the Board may determine appropriate.

Until expiration of the Founder's rights under
this chapter, the DAB shall notify the Founder in
writing within three business days of any action
(i.e., approval, partial approval, or disapproval) it
takes. A copy of the application and any addi-
tional information the Founder may require shall
accompany the notice. The Founder shall have
10 business days after receipt of such notice to
veto any such action, solely in its discretion, by
written notice to the DAB.

Unless the Founder delegates all or a portion
of its reserved rights to the DAB or until the
Founder's rights under this chapter terminate, the
Association shall have no jurisdiction over the
review and approval of requests for approval of
architectural matters under this chapter. How-
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ever, the Association may enforce the provisions
of this chapter and the Design Guidelines.

(c) Reviewer. For purposes of this chapter,
the entity having jurisdiction in a particular case
shall be referred to as the "Reviewer."

(d) Fees; Assistance. The Reviewer may es-
tablish and charge reasonable fees for its review
of applications and may require that such fees be
paid in advance. Such fees may also include rea-
sonable costs incurred in having professionals
review any application. The Board may include
the compensation of such persons in the Associa-
tion's annual operating budget.

(e) Public Art Review. The creation and
display of public art shall be a priority within Kai-
aulu 'o Kaka'ako. Until the Founder's rights un-
der Section 5.2(a) terminate, the Founder shall
review and approve all public art pieces proposed
for the Community. Upon the Founder's delega-
tion of authority or upon expiration or termina-
tion of the Founder's rights under Section 5.2(a),
the Board may appoint an art review committee
("Public Art Committee") to assume jurisdic-
tion over the review and approval of public art
displays. The Public Art Committee, if appoint-
ed, may be comprised of DAB members as well
as artists or other persons deemed by the Board
to have relevant artistic expertise.

As set forth in Section 14.6, owners of Re-
served Housing Units may receive credit against
their assessment obligations for contributing pub-
lic art to Kaiaulu 'o Kaka'ako; provided, public
art contributions by Owners of Reserved Hous-
ing Units and others is subject to review and ap-
proval under this chapter.
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5.3. Guidelines and Procedures

ﬁ'ﬂle purpose of the Design Guidelines is to
maintain a consistent character and quality of ap-
pearance for the Improvements within the com-
munity and to ensure that Improvements are con-
structed in an orderly manner. The Design
Guidelines may describe what types of building
materials and design elements are preferred and
others that are discouraged. The Design Guide-
lines also provide a specific procedure for submit-
ting applications for proposed Improvements and
describe how to carry out the construction of the
Improvements once approval has been received.

(a) Design Guidelines. The Founder shall
prepare the initial Design Guidelines, which may
contain general provisions applicable to all of
Kaiaulu 'o Kaka'ako as well as specific provisions
that vary among uses, locations within the Com-
munity, or other factors. The Design Guidelines
are intended to provide guidance to Parcel Own
ers regarding matters of particular concern to the
Reviewer. The Design Guidelines are not the
exclusive basis for the Reviewer's decisions, and
compliance with the Design Guidelines does not
guarantee approval.

The Founder shall have sole and full authority
to amend the Design Guidelines for so long as it
has review authority under Section 5.2(a). The
Founder's right to amend the Design Guidelines
shall continuc cven if it delegates reviewing au-
thority to the DAB, unless the Founder also dele-
gates the power to amend to the DAB. Upon
termination or delegation of the Founder's right
to amend, the Board may amend the Design
Guidelines.

Amendments to the Design Guidelines shall
apply prospectively only. They shall not require
modifications to or removal of any structures
previously approved. However, any new work
on such structures must comply with the Design
Guidelines as amended. There shall be no limita-
tion on the scope of amendments to the Design
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Guidetines, and such amendments may eliminate
requirements previously imposed or otherwise
make the Design Guidelines more or less restric-
tive.

The Reviewer shall make the Design Guide-
lines available to Parcel Owners upon request.

(b) Procedures. Unless the Design Guide-
lines provide otherwise, no construction of any
Improvement may begin on any Parcel until a
written design application is approved by the Re-
viewer. The application must be accompanied by
plans and specifications and such other infor-
mation as the Reviewer or the Design Guidelines
require.

In reviewing each application, the Reviewer
may consider any factors it deems relevant, in-
cluding, without limitation, harmony of the pro-
posed external design with surrounding struc-
tures and environment. Decisions may be based
on purely aesthetic considerations without regard
to cost. Each Parcel Owner acknowledges that
such determinations arc purely subjective and
that opinions may vary as to the desirability
and/or attractiveness of particular Improvements
or any portion of any Improvement.

The Reviewer shall have the sole discretion to
make final, conclusive, and bhinding determina-
tions on matters ol aesthetic judgment, and such
determinations shall not be subject to judicial
review so long as they are made in good faith and
in accordance with procedures required or au-
thorized under this chapter or the Design Guide-
lines.

The Reviewer shall make a determination on
each application after receipt of a completed ap-
plication with all required information and within
such time period as may be set forth in the Design
Guidelines. The Reviewer may permit or require
that an application be submitted or considered in
stages, in which case a final decision shall not be
required until after the final, required submis-
sion. The Reviewer may (i) approve the applica-
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tion with or without conditions; (ii) approve a
portion of the application and disapprove other
portions; or (iii) disapprove the application.

If the Reviewer fails to respond in a timely
manner, approval shall be deemed given. How-
ever, no approval, whether expressly granted or
deemed granted, shall be inconsistent with the
Design Guidelines unless a written variance has
been granted pursuant to Section 5.5.

As part of any approval, the Reviewer may
require that construction commence within a
specified time period. If construction does not
commence within the required period, the ap-
proval shall expire, and the Parcel Owner must
reapply for approval before commencing any ac-
tivities. Once construction is commenced, it
shall be diligently pursued to completion.

The Reviewer may exempt certain activities
from the application and approval requirements
of this chapter if such activities are undertaken in
compliance with the Design Guidelines and the
Community- Wide Standard.

(c) Appeals Process. After the Board's ap-
pointment of the DAB, an applicant may appeal
any disapproval of its application to the Board.
To request an appeal, the applicant must submit
to the Association's Secretary, within such time
period as may be set forth in the Design Guide-
lines, a copy of the original application, the noti-
fication of disapproval, and a letter requesting
review of the decision. The appeal request shall
also contain a response to any specific concerns
or reasons for disapproval listed in the notifica-
tion of disapproval. The Board may (i) affirm the
DAB's decision, (ii) affirm a portion and overturn
a portion of the DAB's decision, or (iii) overturn
the DAB's entire decision. The Board shall notify
the applicant and the DAB in writing of its deci-
sion after its receipt of the request for appeal
with all required information and within such
time period as may be set forth in the Design
Guidelines. The Board's decision shall include a
description of its reasons for overturning the



Architecture, Landscaping, and Aesthetic Standards

DAB's decision. During the appeal process the
Parcel Owner shall not commence any work re-
quiring approval hereunder.

5.4. No Waiver of Future Approvals

The people reviewing applications under this
chapter will change from time to time, and opin-
ions on aesthetic matters, as well as interpreta-
tion and application of the Design Guidelines,
may vary accordingly. It may not always be pos-
sible to identify objectionable features until work
is completed. While the Reviewer may permit
Improvements constructed in conlormance with
plans it previously has approved to remain in
place, it may refuse to approve similar proposals
{rom the same or different Parcel Owners in the
future. Approval of applications or plans shall not
constitute a waiver of the right to withhold ap-
proval as to any similar applications, plans, or
other matters subsequently or additionally sub-
mitted for approval.

5.5. Variances

The Reviewer may authorize variances from
compliance with any of the Design Guidelines
and any procedures when it dctermines that cir-
cumstances such as topography, natural obstruc-
tions, hardship, or aesthetic or environmental
considerations Jusu'fy such a variance; however,
the Reviewer shall under no circumstances be
obligated to grant variances. No variance shall (a)
be effective unless in writing; (b) be contrary to
this Charter; or (c) prevent the Reviewer from
denying a variance in other circumstances.

ﬂWhen unusual circumstances exist that
make it difficult or impossible to comply with a
particular requirement of the Design Guidelines,
the Parcel Owner may file a request lor a vari-
ance with the Reviewer to be excused from com-
plying with such réquirement. The Reviewer has
the discretion to determine when a variance is
appropriate.
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5.6. Limitation of Liability

This chapter establishes standards and proce-
dures as a mechanism for maintaining and en-
hancing the overall aesthetics of Kaiaulu ‘o Ka-
ka'ako; they do not create any duty 1o any Per-
son. Review and approval of any application pur-
suant to this chapter may be bascd purcly on acs-
thetic considerations. The Reviewer is not re-
sponsible for the structural integrity or soundness
of approved construction or modifications, for
compliance with building codes and other gov-
ernmental requirements, or for ensuring that all
structures are of comparable quality, value, size,
or design, or are aesthetically pleasing or other-
wise acceptable to other Parcel Owners.

The Faunder, Founder Affiliates, the Associa-
ton, its officers, the Board, any committee, and
member of any of the foregoing shall not be liable
for and assume no responsibility for (a) soil con-
ditions, drainage, or other general site work; (b)
any defects in plans revised or approved hereun-
der or for the accuracy or completion of con-
struction in accordance with such plans; (c) any
loss or damage arising out of the action, inaction,
integrity, financial condition, or quality of work
of any contractor or its subcontractors, cmploy-
ees, or agents; (d) any injury, damages, or loss
arising out of the manner or quality or other cir-
cumstances of approved construction on, or
modifications to, any Parcel; or (e) any loss or
damage relating to the economic viability of any
business or enterprise operated on a Parcel. In all
matters, the Association shall defend and indem-
nify the Board, the DAB, and the members of
each, as provided in the By-Laws.

5.7.  Certificate of Compliance

Any Parcel Owner may request in writing that
the Association issue a certificate of compliance
certifying that there are no known violations of
this chapter or the Design Guidelines. The Asso-
ciation shall either grant or deny such written
request within 30 days after receipt and may
charge a reasonable administrative fee. Issuance
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of such a certificate shall prevent the Association
from taking enforcement action against a Parcel
Owner for any condition known to the Associa-
tion on the date of such certificate.

5.8. Energy and Water Conservation

Measures

The efficient use of energy and the conserva-
tion and protection of water and other resources
arc important elements in the planning and de-
sign of Kaiaulu 'o Kaka'ako. In addition to other
energy efficiency and conservation measures, the
Founder may implement and/or require any or
all of the lollowing conservation techniques and
practices with respect to all or any of the Parcels:

(a) Connection to a system which draws wa-
ter from the Pacific Ocean for use in cooling
structures;

(b) Installation of water conservation fix-
tures and appliances;

(c) Structures and improvements designed
to facilitate the collection of water;

(d) Implementation of rules regarding the
capture and use of excess water runoff from roof-
tops or other areas; and

(¢) Use of native plants in landscaping.

The Founder and the Association shall have
the right to enforce any such energy efficiency
and water conservation measures or programs
implemented for Kaiaulu 'o Kaka'ako.

5.9. Use of Alternative Energy Sources

The use of alternative energy sources or
methods, such as wind and photovoltaics, within
Kaiaulu o' Kaka'ako is encouraged. However, to
the extent such energy sources and methods are
visible from outside of any structures on the Par-
cel, they shall be subject to approval by, and con-
ditions imposed by, the Reviewer, which approv-
al shall be based upon a determination that the
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appearance of such Improvements is in compIi-
ance with the Design Guidelines and the Com-
munity-Wide Standard.



Chapter 6

Maintenance, Repair, and Replacement

This chapter describes the Parcel Owners' responsi-
bilities for maintenance and repair of their Parcels and
Jor insuring their Parcels against property damage so
that funds will be available for repair and restoration as
needed.

6.1. Maintenanceby Parcel Owners

Each Parcel Owner shall maintain its entire
Parcel, including all structures, landscaping, and
other Improvements comprising the Parcel, in a
safe, clean, neat, and attractive manner, in good
condition and repair, free of trash and debris, and
consistent with the Governing Documents and
the Community-Wide Standard, unless such
maintenance responsibility is otherwise assumed
by or assigned to the Association pursuant to this
Charter, any Supplement, or by law.

The Board is authorized to assign to the Parcel
Owners the responsibility for maintaining, at the
Parcel Owner's expense, streetscapes, sidewalks,
and/or landscaping within that portion of any
adjacent Common Area or public right-ol-way
lying between the Parcel boundary and any street
within 10 feet of the Parcel boundary. However,
Parce] Owners may not install or remove im-
provements, trees, shrubs, or other vegetation
from this area without prior approval pursuant to

Chapter §.

In addition, a Supplement may provide that a
Parcel Owner is obligated to maintain designated
portions of its Parcel in a prescribed manner for
the benefit of all or portions of Kaiaulu 'o Ka-
ka'ako (e.g., community signage).

6.2. Maintenance by the Association

As further described in Section 11.2, the As-
sociation shall maintain the Area of Common Re-
sponsibility in a manner consistent with the Gov-

19

erning Documents and the Community-Wide
Standard.

The Association may also assume maintenance
responsibility for all or part of any Parcel, upon
designation of the Parcel or a part of the Parcel as
a portion of the Area of Common Responsibility.
In addition, upon the Board's determination that
the level and quality of maintenance then being
provided on a Parcel is not consistent with the
Community-Wide Standard or an applicable Sup-
plement, and after notice and an opportunity to
cure as provided in Section 8.2, the Association
may perform maintenance on a Parcel and assess
the costs of providing such maintenance against
the Parcel Owner. The Association need not
treat all similarly situated Parcels the same.

6.3. Responsibility for Repair and Re-

construction

(a) Scope of Maintenance Responsibility.
Unless otherwise specifically provided in the
Governing Documents or in other instruments
creating and assigning maintenance responsibility,
responsibility for maintenance shall include re-
sponsibility for repair, replacement, and recon-
struction as necessary to maintain the property to
a level consistent with the Community-Wide
Standard.

(b) Obligation to Repair and Reconstruct.
The development and uscs of the various Parcels
within Kaiaulu ‘o Kaka'ako are interdependent to
a significant degree. As such, each Parcel Owner
covenants and agrees to repair or reconstruct
damaged Improvements on its Parcel in a manner
consistent with the original plans and specifica-
tions for such Improvement. The Parcel Owner
shall commence repairs or reconstruction no later
than one year after any damage and diligently
pursue such repair or reconstruction to comple-
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tion. The Board, in the exercise of its reasonable
discretion, may extend or limit the time re-
quirement for the commencement of repairs or
reconstruction after taking into consideration the
extent of damages, the Parcel Owner's recovery
of insurance proceeds, financing, design and
permitting issues, and other relevant factors.
The Parcel Owner shall pay any costs that insur-
ance proceeds do not cover.

(c) Enforcement Rights. In the cvent a
Parcel Owner fails or refuses to repair or recon-
struct an Improvement on its Parcel in accord-
ance with this section, the Association, after no-
tice and an opportunity to cure as provided in
Section 8.2, shall be authorized to (i) enter the
Parcel and demolish the damaged or destroyed
structure or other Improvement; (ii) remove all
debris associated with such demolition; and (iii)
sod, pave, or otherwise landscape the area in a
manner consistent with the Community-Wide
Standard. The Association's costs incurred in
connection with its actions under this sub-section
shall be assessed against the Parcel and the Parcel
Owner as a Specific Assessment under Section
14 .4.

(d) Equivalent Units. In the event of dam-
age to or destruction of an Improvement on a
Parcel, the Parcel shall continue to be assigned
the number of Equivalent Units for assessment
and voting purposes as were assigned to the Par-
cel immediately prior to such damage or destruc-
tion, subject to any changes by the Founder or
the Board as permitted in Exhibit "D."

(e) Community-Wide Standard. Notwith.
standing the obligation to repair and reconstruct
Improvements on a Parcel, the Parce] Owner
shall be responsible at all times for maintaining
the Parcel in a manner consistent with the Com-
munity-Wide Standard.
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Chapter 7

Use and Conduct

This chapter sets forth basic standards regarding
use, occupancy, and transfer of interests in Parcels. In
addition, it provides a procedure by which the Board
and the membership can adopt and change rules regu-
lating use, conduct, and activities within Kaiaulu ‘o
Kaka'ako to address changes over time.

7.1.  Use, Occupancy, and Transfer of
Interests in Parcels

(a) Leasing. The terms "Lease" and
"Leasing" shall refer to the regular, exclusive
occupancy of a Parcel or any portion of a Parcel
by any Person other than the Parcel Owner, for
which the Parcel Owner receives any considera-
tion or benefit.

All leases shall be in writing and shall
disclose that the tenants and all occupants
of the leased Parcel are bound by, and ob-
ligated to comply with, the Governing
Documents. However, the Governing
Documents shall apply regardless of
whether such a provision is specifically
set forth in the lease.

The Parcel Owner is responsible for providing
the tenant copies of the Governing Documents.
In addition, the Association or the Board may
adopt Rules governing leasing and subleasing.

(b) Transfer of Title; Notice of Sub-Unit
Owners. Any Parcel Owner desiring to sell or
otherwise transfer title to its Parcel shall give the
Board written notice of the name and address of
the purchaser or transferee, the date of such
transfer of title, and such other information as the
Board may reasonably require within 10 days of
such transfer. In addition, a Parcel Association
shall provide the Board such notice with respect
to the transfer of title to a Sub-Unit. The Person
transferring title shall continue to be jointly and
severally responsible with the Person accepting
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title for all obligations of the Parcel Owner, in-
cluding assessment obligations, until the date up-
on which the Board receives such notice, not-
withstanding the transfer of title.

In addition to the above, each Parcel Owner,
on an annual basis during the month of January,
shall give the Board written notice of the name
and address of each Sub-Unit Owner within its
Parcel in an electronic format as specified by the
Board.

(c) Subdivision and Combination of Par-
cels. No Person other than the Founder shall
subdivide or change the boundary lines of any
Parcel without the Board's prior written approv-
al. Any such action that the Board approves shall
be effective only upon recording of a plat or oth-
er legal instrument reflecting the subdivision or
new boundaries of the affected Parcel(s). In addi-
tion, the Founder's consent is required for any
such action during the Development and Sale Pe-
riod.

(d) Prohibited Uses. In addition to uses
that are restricted by zoning or the Master Plan,
the following uses are prohibited within Kaiaulu
‘o Kaka'ako:

(i) trailer courts, mobile home parks,
recreation vehicle campgrounds, and facilities for
the sales or service of mobile homes or trailers;

(ii) junkyards, scrap metal yards, motor
vehicle dismantling operations, and sanitary land-

Rlls;

(iii) commercial mining or quarry oper-
ations;

(iv) commercial excavation of building
or construction materials (except in the usual
course of the construction of Improvements);
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(v) dumping, storage, disposal, incin-
cration, treatment, processing, handling, or re-
duction of garbage, sewage, offal, dead animals,
toxic gases or chemicals, or refuse of any nature,
other than handling or reducing waste produced
on the premises from authorized uses in a clean
and sanitary manner;

(vi) stockyards and the slaughtering of

animals;
(vii) salvage businesses;

(viii) truck terminals and truck stop-type
facilities, including truck parking lots (except as
may be incidental to a use which is not prohibit-
ed);

(ix) massage parlors or any establish-
ment which offers entertainment or service by
nude or partially dressed male or female persons,
except that this provision shall not preclude mas-
sage services offered by fully clothed, trained
personnel as part of a legitimate fitness or health
facility, or a day spa operation that also offers
beauty, body care, skin care, or similar services;

(x) "adult entertainment uses," which
shall include, for the purposes of this Charter, so-
called "hostess bars” and any theater or other
establishment which shows, previews, or promi-
nently displays, advertises, or conspicuously
promotes for sale or rental: (A) movies, films,
videos, magazines, books, or other medium
(whether now or hereafter developed) that are of
a pornographic or obscene nature; or (B) sexually
explicit games, toys, devices, or similar mer-
chandise; provided, this provision is not intended
to prohibit the sale or rental of movies, films, or
videos for in-room viewing within a hotel or the
sale of adult magazines or books where the sale of
such publications is ancillary to the sale of other
types of publications through a newsstand, book
store, or similar establishment;

(xi) so-called "head shops” (i.e., shops
offering or promoting illegal drug paraphernalia
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or items intended for or commonly associated

with the use of illegal drugs);

(xii) motor and freight terminals mini-
warchouses, and warehouse/distribution centers;

(xiii) operations involving the drilling and
refining of petroleum;

(xiv) dry cleaning plants; provided, facili-
ties for drop-off or pick-up of items dry cleaned
outside of Kaiaulu 'o Kaka'ako are permitted;

(xv) heavy machinery sales and storage
facilities;

(xvi) cemeteries, except as otherwise
provided with respect to existing gravesites in
Section 15.18;

(xvii) jails and correctional facilities;
and

(xviii) any other use which would cause
or threaten the cancellation of any insurance
maintained by the Association, or which would
materially increase insurance rates for any insur-
ance maintained by the Association above the
rates that would apply in the absence of such use,
except such uses as are specifically authorized
under the Master Plan.

In addition to the above, during the Develop-
ment and Sale Period, the Founder may prohibit
any use which it determines would be incon-
sistent with the Master Plan or the Community-
Wide Standard or otherwise incompatible with
Kaijaulu ‘o Kaka'ako.

(e) Conditional Uses. 'The following uses,
while not prohibited, shall be subject to approval
by, and conditions imposed by, the Founder dur-
ing the Development and Sale Period and, there-
after, by the Board, which approval shall be based
upon a determination that such use is in compli-
ance with, or does not violate, the Master Plan,
the Community-Wide Standard, and the general
scheme of development for Kaiaulu ‘o Kaka'ako:
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thrift stores; consignment shops; stores concen-
trating on the sale of discounted items or excess
inventory; tattoo or body piercing shops; auto-
mobile repair and service facilities; textile dying
operations or facilities; metal fabrication opera-
tions or facilitics; wood treating operations or
facilities; gun clubs; karaoke bars, night clubs,
dance clubs, cabarets, and lounges; and estab-
lishments that sell or serve alcoholic beverages or
allow customers to bring alcoholic beverages on
the premises for consumption (except for any
establishment (e.g., a restaurant) that sells or oth-
erwise provides alcoholic beverages as a product
or service which is ancillary to its primary busi-
ness).

) Pre-Redevelopment Parcels. Each
Parcel Owner acknowledges and agrees that Kai-
aulu 'o Kaka'ako is a redevelopment of an urban
arca, which has been a locale for a multitude of
diverse uses, some of which may be prohibited
uses under this section. In a desire to provide for
the use of Parcels prior to their being redevel-
oped, to permit the orderly and fair relocation
and replacement of existing tenants and uses
within Kaiaulu 'o Kaka'ako, and to acknowledge
and permit the adaptive re-use of Parcels, the
Founder may, in its discretion, and regardless of
the prohibitions set forth in this section or else-
where in any of the Governing Documents (i)
permit existing uses (i.e., those in existence as of
the date of recording of this Charter) to continue
on or in Pre-Redevelopment Parcels (defined
below); (i) replacc existing uses in Pre-
Redevelopment Parcels with the same or other
uses by dillerent tenants or users; (iii) allow for
the relocation of existing uses to other Pre-
Redevelopment Parcels; and (iv) permit other
uses in Pre-Redevelopment Parcels.

A "Pre-Redevelopment Parcel" shall in-
clude any Parcel on which the predominant struc-
tures were in existence as of the date of recording
this Charter, continue to exist without substantial
alteration, and for which the intent, as designated
in writing at any time and from time to time by
the Founder, is for the Parcel ultimately to be
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improved and used in a manner designed to com-
ply with the intended use for the Parcel under the
Master Plan (regardless of how the structures on
the Parcel are owned). The adaptive re-use of a
structure on a Parcel, as described in Chapter 5,
need not remove it from classification as a Pre-
Redevelopment Parcel.

7.2. Rulemaking Authority and Proce-

dures

The Governing Documents establish a frame-
work of covenants and conditions that govern
Kaiaulu 'o Kaka'ako. The initial Rules attached as
Exhibit "C" are a part of that framework. The
Board and the Parcel Owners are authorized to
change the Rules in accordance with the follow-
ing procedures, subject to the limitations set
forth in Section 7.3.

(a) Board Authority. Subject to the notice
requirements in subsection (c) and the Board's
duty to exercise judgment and reasonableness on
behalf of the Association and its Members, the
Board may adopt new Rules and modify or re-
scind existing Rules by majority vote of the direc-
tors at any Board meeting.

(b) Membership Authority. Subject to the
notice requirements in subsection (c), the Parcel
Owners and Sub-Unit Owners representing at
least 75% of the votes in the Association may also
adopt new Rules and modify or rescind existing
Rules at any meeting of the Association duly
called [or such purpose, regardless of the manner
in which the original Rule was adopted.

(c) Notice. The Board shall send notice to
all Parcel Owners concerning any proposed Rule
change at least five business days prior to the
meeting of the Board or the Parcel Owners at
which such action is to be considered. At any
such meeting, Parcel Owners shall have a reason-
able opportunity to be heard before the proposed

action is put to a vote.
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This notice requirement does not apply to
administrative and operating policies that the
Board may adopt relating to the Common Areas
and regulation of traffic and parking, notwith-
standing that such policies may be published as
part of the Rules.

(d) Effective Date. A Rules change adopted
under this section shall take effect 30 days after
the date on which written notice of the Rules
change is given to the Parcel Owners. During
the Development and Sale Period, the adoption
or change of any Rule shall be subject to the
Founder's approval.

ﬂsmcc it is impossible to foresee all poten-
tial situations and problems that may arise within
the Community, the Board and the Pargel Own-
ers have the authority to adopt and modify rules
as needed to address new or changing circum-
stances.

(e) Conflicts. No action taken under this
section shall have the effect of modifying or re-
pealing the Design Guidelines or any provision of
this Charter other than the Rules. In the event of
a conflict between the Design Guidelines and the
Rules, the Design Guidelines shall control. In the
event of a conflict between the Rules and any
provision of this Charter (exclusive of the Rules),
this Charter shall control.

Protection of Parcel Owners and
Others

7.3.

Except as may be set forth in this Charter (ei-
ther initially or by amendment) or in the initial
Rules set forth in Exhibit "C," all Rules shall
comply with the following provisions:

(a) Similar Treatment. Similarly situated
Parcels shall be treated similarly; however, the
Rules may vary by location, use, or other distinct
characteristics of areas within Kaiaulu 'o Ka-
ka'ako.
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(b) Activities Within Parcels. No Rulc
shall interfere with any permitted use of a Parcel,
except that the Association may prohibit activities
which are inconsistent with the Master Plan, that
create monetary costs for the Association or oth-
er Parcel Owners, that create a danger to any-
one's health or safety, that create unsightly condi-
tions visible from outside of a structure, or that
are an unreasonable source of annoyance. In ad-
dition, Section 7.1 prohibits or restricts certain
uses within a Parcel.

(c) Allocation of Burdens and Benefits.
No Rule shall alter the allocation of financial bur-
dens among the various Parcels or rights to use
the Common Area to the detriment of any Parcel
Owner over that Parcel Owner's objection ex-
pressed in writing to the Association. Nothing in
this provision shall prevent the Association from
changing the Common Area available, from
adopting generally applicable rules for use of
Common Area, or from denying use privileges to
those who are delinquent in paying assessments,
abuse the Common Area, or violate the Govern-
ing Documents. This provision does not affect
the right to increase the amount of assessments as
provided in Chapter 14.

(d) Leasing and Transfer of Parcels. No
Rule shall prohibit leasing or transfer of any por-
tion of a Parcel or require approval prior to leas-
ing or transferring a Parcel.

(e) Abridging Existing Rights. No Rule
shall unreasonably interfere with the permitted
use or operation of a Parcel in full compliance
with this Charter and the Rules in effect immedi-
ately prior to the enactment of such Rule. In ad-
dition, no Rule shall require that a Parcel Owner
dispose of personal property kept in or on a Par-
cel in compliance with the Rules in effect at the
time such personal property was brought onto
the Parcel.
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ﬁ'ﬂlis provision protects the existing uses of
Parcels. It is intended to prevent a situation in
which a Parcel Owner is forced to halt the opera-
tion of a business that was allowed prior to a

change in the Rules.

(D) Reasonable Rights to Develop. No
Rule may unreasonably interfere with the Found-
er's ability to develop, market, and sell property
described in the Master Plan.

(g) Interference with Easements. No Rule
may unreasonably interfere with the exercise of
any easement.

7.4. Parcel Owners' Acknowledgment

and Notice to Purchasers

By accepting a deed, each Parcel Owner
acknowledges and agrees that the use, enjoy-
ment, and marketability of its Parcel is limited
and affected by the Rules, which may change
from time to time, subject to the limitations and
protections provided in this chapter. All Parcel
purchasers are hereby notified that the Associa-
tion may have adopted changes to the Rules and
that such changes may not be set forth in a rec-
orded document.

A copy of the current Rules and all adminis-
trative policies are available from the Association
upon request. The Association may charge a rea-
sonable fee to cover its reproduction cost.

7.5. Construction Activities on Parcels

The development and construction of Im-
provements within any Parcel shall not unreason-
ably interfere with the use, operation, or enjoy-
ment of other portions of Kaiaulu ‘o Kaka‘ako. In
addition, construction staging areas on the Par-
cels shall be adequatcly screened at all times.
The Founder may impose more specific regula-
tions governing development and construction
activities, including the screening of construction
staging areas.
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7.6. Urban Living; Quiet Enjoyment
Kaiaulu ‘o Kaka'ako is a high-density urban
development containing and surrounded by a va-
ricty of residential, commercial, and civic uses
and life in Kaiaulu 'o Kaka'ako will include noises,
smells, lights, sights, and behavior normally asso-
ciated with city life. While the use and conduct
restrictions set forth in this chapter and the Rules
are intended to enhance lifestyle and contribute
to a Parcel Owner's, or other occupants', right to
the quiet enjoyment of his or her property within
Kaiaulu ‘o Kaka'ako, they will not and are not
intended to eliminate all conditions and behaviors
normal and customary to urban environments
and to permitted uses within the Community.



Chapter 8
Compliance and Enforcement

The covenants, standards, and rules set _ﬁmh in the
Governing Documents are for the benefit of all Parcel
Owners and operators within Kaiaulu 'o Kaka'ako.
This chapter sets forth the obligation to comply and the
remedies available to the Association for noncompli-
ance.

8.1. Compliance

Parcel Owners and Sub-Unit Owners must
comply with the Governing Documents and shall
be subject to sanctions for violations as described
in this chapter. In addition, each Parcel Owner
shall be jointly and severally responsible with the
Sub-Units and tenants of any portion of its Parcel
for, and may be sanctioned for, any violation of
the Governing Documents by such Persons, and
for any damage to the Area of Common Respon-
sibility that such Persons may cause.

ﬂl\ll Parcel Owners and occupants must
abide by the Governing Documents and are sub-
ject to various penalties, including fines and the
loss of the right to use the Common Areas if they
fail to do so.

8.2. Remedies for Non-Compliance

The Association, the Founder, and every af-
fected Parcel Owner shall have the right to file
suit at law or in equity to enforce the Governing
Documents. In addition, the Board may impose
sanctions for violation of the Governing Docu-
ments, including those sanctions listed below and
any others described elsewhere in the Governing
Documents.

(a) Sanctions Requiring Prior Notice and
Hearing. After written notice to the violatar
and the Parcel Owner, if different, and an oppor
tunity for a hearing in accordance with the By-
Laws, the Board may:
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(i) impose reasonable monetary fines,
which shall constitute a lien upon the violator's
Sub-Unit and/or Parcel. In the event that any
tenant or Sub-Unit Owner of a Parcel violates the
Governing Documents and a fine is imposed, the
fine may, but need not, first be assessed against
the violator; provided, if the fine is not paid by
the violator within the time period set by the
Board, the Parcel Owner shall pay the fine upon
notice from the Board;

(ii) suspend a Parce] Owner's right to
vote (except that no hearing is required if the
Parcel Owner is more than 90 days delinquent in
paying any assessment or other charge owed to
the Association);

(iii) suspend services the Association
provides to a Parcel (except that no hearing is
required if the Parcel Owner is more than 90
days delinquent in paying any assessment or other
charge owed to the Association);

(iv) exercise self-help or take action to
abate any violation of the Governing Documents
occurring on a Parcel in a non-emergency situa-
tion (including removing personal property that
violates the Governing Documents);

(v) require a Parcel Owner, at its own
expense, to (A) remove any structure or other
Improvement on such Parcel Owner's Parcel in
violation of Chapter 5, the Community-Wide
Standard, or other requirements under the Gov-
erning Documents, and to restore the Parcel to
its previous condition, or (B) perform such
maintenance or other work on a Parcel as is re-
quired to bring the Parcel into compliance with
the Community-Wide Standard or other re-
quirements under the Governing Documents.
Upon failure of the Parcel Owner to do so, the
Board or its designee, after 10 days' written no-
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tice to the Parcel Owner, shall have the right to
enter the property, remove or otherwise cure the
violation, and restore the property to substantial-
ly the same condition as previously existed or to a
condition which would otherwise be in compli-
ance with the Governing Documents. Any such
action shall not be deemed a trespass;

(vi) levy Specific Assessments to cover
costs incurred by the Association to bring a Parcel
into compliance with the Governing Documents;
and

(vii) record a notice of violation with re-
spect to any Parcel on which a violation exists.

(b) Other Sanctions. The Board may take
the following actions to obtain compliance with
the Governing Documents without prior notice
or a hearing:

(i) exercise self-help or take action to
abate a violation on a Parcel in any situation
which requires prompt action to avoid potential
injury or damage or unreasonable inconvenience
to other persons or their property (specifically
including, but not limited to, the towing of vehi-
cles that are in violation of parking rules and reg-
ulations);

(ii) exercise self-help or take action to
abate a violation on the Common Area under any
circumstances;

(iii) enter the property and exercise self-
help to remove or cure a violating condition if a
Parcel Owner fails to take action as required pur-
suant to subsection (a)(v) above within 10 days
after receipt of written notice to do so, and any
such entry shall not be deemed a trespass; or

(iv) bring suit at law for monetary dam-
ages or in equity to stop or prevent any violation,

or both.

(c) Sanctions Against Sub-Unit Owners
and Other Parcel Occupants. The Association,
by and through the Board, may enlorce any pro-

27

vision of the Governing Documents, including
any Rule, against any Parcel Owner, Sub-Unit
Owner, or occupant of a Parcel or Sub-Unit;
provided, the Parcel Owner ultimately is respon-
sible for compliance with the Governing Docu-
ments by Sub-Unit Owners and other occupants
of the Parcel Owner's Parcel. As such, any refer-
ence in Sections 8.2(a) and (b) to sanctions
against the Parcel Owner shall also apply to sanc-
tions against a violating Sub-Unit Owner or oc-
cupant of a Parcel, if different than the Parcel
Owner,

In an appropriate situation, the Association
may assign or delegate all or any of its enforce-
ment rights with respect to Sub- Unit Owners and
other occupants of a Parcel to the Parcel Owner.

Board Decision to Pursue Enforce-
ment Action

8.3.

The decision to pursue enforcement action in
any particular case shall be left to the Board's dis-
cretion, except that the Board shall not be arbi-
trary or capricious in taking enlorcement action.
For example, the Board may determine that, in a
particular case:

(a) the Association's position is not strong
enough to justify taking any or further action;

(b) the covenant, restriction or rule being
enforced is, or is likely to be construed as, incon-
sistent with applicable law;

(c) a technical violation is not of such a ma-
terial nature as to be objectionable to a reasona-
ble person or to justify expending the Associa-
tion's resources; or

(d) that it is not in the Association's best in-
terests, based upon hardship, expense, or other
reasonable criteria, to pursue enforcement ac-
tion.

A decision not to enforce a particular provi-
sion shall not prevent the Association from en-
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forcing the same provision at a later time or pre-
vent the enforcement of any other provision.

8.4. Attorneys Fees and Costs

In any action to enforce the Governing Doc-
uments, the prevailing party shall be entitled to
recover all costs, including, without limitation,
attorneys fees and court costs, reasonably in-
curred in such action,
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PART THREE: ASSOCIATION OPERATIONS

Chapter 9

Promotion of Kaka'ako

This chapter provides for the Association's right to
participate in promoting Kaka'ako.

9.1. Authority

The Association may establish and implement
programs and activities designed to promote Kai-
aulu 'o Kaka'ako, including activities designed to
project a positive image, and increase awareness
and support of Kaiaulu 'o Kaka'ako. The Associa-
tion's promotional activities may include, but are
not limited to, market research, public relations,
and advertising services. It may engage in joint
enterprises with other Persons or groups to ac-
complish its promotional goals. It also may pro-
vide various services which the Board deems ap-
propriate, such as programs designed to create
employment opportunities within Kaiaulu 'o Ka-
ka'ako.

The Association may promote single entities
or components within Kaiaulu 'o Kaka'ako, so
long as the Board deems the promotion of single
entities to be reasonably related to the promotion
of Kaiaulu 'o Kaka'ako as a whole.

The Association's activities may be on-site,
ofl-site, within, and outside of the State of Ha-
wai'i and may be conducted in cooperation with
Persons who are not affiliated with Kaiaulu ‘o
Kaka'ako.

Unless the Board determines that such costs
provide a desired benefit to the Community as a
whole, the Association's costs incurred in the
promotion of Kaiaulu 'o Kaka'ako under this
chapter shall be levied as a Specific Assessment
against non-residential uses under Chapter 14.
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9.2. Commercial Advisory Committee

Prior to termination of the Founder Control
Period, the Founder shall appoint a commercial
advisory committee to assist the Association in
developing, implementing, and budgeting for
promotional activities and programs for Kaiaulu
'o Kaka'ako. The advisory committee shall con-
sist of three, five, or seven persons, who shall be
Parcel Owners or representatives of Parcel Own-
ers of Parcels used, in whole or in part, for non-
residential purposes. Advisory committee mem-
bers shall serve two-year, staggered terms; pro-
vided, the initial advisory committee members
shall serve terms of one year, two years, and
three years, respectively, in order to establish
staggered terms going forward. Successor mem-
bers shall be appointed by those members of the
committce whose term is not ending. The com-
mittee also may include marketing, advertising,
or similar professionals as ex officic members,
whose compensation, if any, shall be established
by the Board upon the recommendation of the
Parcel Owners serving on the committee.

The advisory committee shall conduct itself in
accordance with the requirements for other As-
sociation committees set forth in the By-Laws and
such other requirements as the Founder may im-
pose when establishing the committee. During
the Development and Sale Period, the Founder
shall be an ex officic member of the advisory
committee.



Chapter 10

Tools for Community Achievement

Achieving the goal of making Kaiaulu ‘o Kaka'ako
a truly special place to live and work requires more than
Just meaningful, productive opportunities to share ide-
as, suggestions, and desires. It also requires a creative
process, specia]ized sndfing, and great communication.
However, many of the best community building ideas
will come from the community itself.

10.1. Community Development Manager

The Assaciation may create and fund the posi-
tion of "Community Development Manag-
er" for the collective benefit of Kaiaulu ‘o Ka-
ka'ako and the surrounding community. The
Community Development Manager's role shali be
to create, foster, and enhance community and the
quality of life within and outside of Kaiaulu ‘o
Kaka'ako by providing leadership for the overall
planning, development, execution, and continu-
ing evaluation of Kaiaulu ‘o Kaka'ako's "commu-
nity creation program.” Kaiaulu ‘o Kaka'ako's
community creation program shall include such
community-building activities, services, and pro-
grams as the Board deems necessary, desirable, or
appropriate.

The Community Development Manager's spe-
cific responsibilities may include, but are not lim-
ited to in any way, all or any of the following:

(a) coordinating, promoting, and facilitating
community-wide events and activities;

(b) conducting educational programs and
contracting for and coordinating higher-level,
specialized education;

(c) working with voluntcers and staff mem-
bers and cooperating with the Board to imple-
ment the Association’s objectives and administer
its daily affairs;
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(d) motivating Parcel Owners, residents,
and invitees to participate in and volunteer their
time and skills for community events and activi-
ties;

(e) enhancing communication among Parcel
Owners through the creation and maintenance of
websites, newsletters, forums, and other medi-
um; and

(f) seeking out new opportunities for build-
ing community life and spirit.

The Community Developmenl Manager may
be employed or otherwise contracted for by the
Association on a part-time or full-time basis. The
Board shall establish the Community Develop-
ment Manager's compensation and may modify
such compensation from time to time to reflect
changes in the employment market, the Assacia
tion's economic viability, and other relevant fac-
tors. In addition, the Board shall fund the Com-
munity Development Manager's operational ex-
penses in such amounts as the Board deems suffi-
cient. The Board may enact rules to ensure the
successful creation, staffing, funding, operation,
execution of duties, and continuity of the Com-
munity Development Manager position.

10.2. Community Cornerstones

The Founder may establish “community cor-
nerstones" for Kaiaulu 'o Kaka'ako which shall be
guiding principles or philosophies by which Kai-
aulu 'o Kaka'ako is to be developed, operated,
and maintained. Community cornerstones may
relate to, without limitation or obligation, the
environment, education, preservation of cultural-
ly or historically significant sites, indigenous ar-
chitecture and relation to nature, and the ad-
vancement of public arts. The Association shall
be obligated to adopt such community corner-
stones as the Founder may establish and may cre-
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ate a fund for their advancement through assess-
ments to be levied against all or some Parcels in
the manner provided for in Chapter 14.

10.3. Community Education and Training

In recognition of the fact that Parcel Owners
and other occupants and residents of Kaiaulu ‘o
Kaka'ako who are well-informed regarding their
community's structure and governance and their
rights and responsibilities in the community, have
greater capacity to participate in civic life and in
the affairs of the Community, the Board may es-
tablish education, training, and orientation pro-
grams relating to community governance, includ-
ing "continuing” education programs, for every-
one in Kaiaulu ‘o Kaka'ako. The Board may uti-
lize any appropriate method to achieve these edu-
cation goals, including a community intranet;
learning centers, computer centers, and business
centers; and coordinated activities with the
Community Development Manager, Association
committees, or Board members.

Community education shall begin as early as
the marketing stage or the point of sale of proper-
ty within the Community and may include orien-
tation classes regarding community structure and
governance; the nature, extent, and purpose of
the covenants, rules, and regulations; and com-
munity-building issues such as the mission for the
Community, opportunities to participate in and
affect the community's evolution and growth, and
general community orientation.

Community governance education is an essen-
tial component of living in the Community. Ed-
ucating Parcel Owners regarding ownership
rights, voting privileges, property use re-
strictions, assessment responsibi]ity, community
development, developer turnover or transition,
community activities, etc., should be an ongoing
innovative process geared toward including resi-
dents of all ages. Governance education may be
offered in the form of seminars, simple question
and answer pamphlets, audio/video recordings,
through a community cable channel, or through
an interactive website. The Board may also co-
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ordinate with nationally recognized organizations
such as the Urban Land Institute or the Commu-
nity Associations Institute to offer programs re-
garding community governance or coordinate
with nationally recognized speakers in the field to
provide community governance instruction and
workshops.

10.4. Volunteerism

In recognition of the fact that volunteerism
and engagement benefits both Kaiaulu 'o Ka.
ka'ako and the larger community, the Board de-
sires to promote a strong volunteer ethic among
occupants and residents of the Community and
encourage and facilitate the organization of vol-
unteer organizations within the Community. To
accomplish this end, the Board may grant incen
tives for volunteering, such as exemptions from
specific program fees, credits against assessments
for Reserved Housing Unit owners, and public
recognition of distinguished volunteers and their
achievements. The Board also may cooperate
with and support outside organizations, such as
recreational leagues or cultural organizations, by
making facilities available for the organization's
use or sponsoring the organization's activities.
Additionally, the Board may compile a list of
people interested in volunteering and make such
data available to other volunteer organizations
upon each volunteer's consent.

10.5. Community Enrichment

The Association may provide or provide for
continuing education and learning opportunities.
The range of continuing education opportunities
offered in Kaiaulu 'o Kaka'ako may be determined
by interest, participation, and satisfaction, as well
as the budget. In the event the Association elects
to provide or provide for such opportunities, the
Association may make every effort to provide or
provide for a variety of continuing education op-
portunities that reflect the diverse interests of the
Community, i.e., finance, art, music, exercise,
community wellness, gardening, environmental
preservation, sports, and recreation.



Chapter 11
Property Management

This chapter establishes the Association’s obligation
to accept ownership or other responsibility for property
that the Founder designates as Common Area and to
maintain, operate, and insure it _for the benefit of Kai-
aulu 'o Kaka'ako.

11.1. Acceptance and Control of Associa-

tion Property

(a) Transfers and Conveyances by the
Founder. The Founder, Founder Affiliates, or
their respective designees may transfer or convey
to the Association interests in real or personal
property within or for the benefit of the Com-
munity, and the Association shall accept such
transfers and conveyances. Such property may be
improved or unimproved and may consist of fee
simple title, easements, leases, licenses, or other
real or personal property interests.

Upon the Founder's written request, the As-
sociation shall reconvey to the Founder or a
Founder Affiliate any real property originally
conveyed to the Association for no payment, to
the extent conveyed in error or needed to make
minor adjustments in property lines or accom-
modate changes in the development plan.

(b) Management and Control. The Asso-
ciation is responsible for management, operation,
and control of any Common Area. The Associa-
tion may enter into leases, licenses, or operating
agrccments with respect to portions of Common
Area, for payment or no payment, as the Board
deems appropriate. The Association may permit
use of Common Arca facilitics by persons other
than Parcel Owners and occupants of Parcels and
may charge use fees in such amount as the Board
may establish for such use.
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Maintenance of Area of Common
Responsibility

11.2

The Association shall maintain the Area of
Common Responsibility in accordance with the
Community-Wide Standard. The Area of Com-
mon Responsibility includes any Common Area
and may aiso include, without limitation:

(a) public streets, woonerfs, alleys, side-
walks, public gathering areas, entry features,
public open space, parks, landscaping, and other
improved or unimproved areas within or serving
Kaiaulu 'o Kaka'ako;

(b) common utilities and community land-
scaping located outside the Common Area, in-
cluding landscaping around the perimeter of Kai-
aulu 'o Kaka'ako;

(c) landscaping, lighting, and other im-
provements within public rights-of-way within or
abutting Kaiaulu 'o Kaka'ako (except as main-
tained by a Parce] Owner in accordance with Sec-
tion 6.1) to the extent that responsible govern-
mental authorities do not maintain it to the
Community-Wide Standard;

(d) such portions of any additional property
as may be dictated by the Founder, this Charter,
any Supplement, or any covenant or agreement
for maintenance entered into by, or otherwise
binding on the Association; and

(e) any property and facilities that the
Founder owns and makes available, on a tempo-
rary or permanent basis, for the primary use and
enjoyment of the Association and its Members.
The Founder shall identify any such property and
facilities by written notice to the Association, and
they shall remain part of the Area of Common
Responsibility until the Founder revokes such
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privilege of use and cnjoyment by written notice
to the Association.

The Association may maintain property it
does not own within or adjacent to Kaiaulu ‘o
Kaka'ako, including, without limitation, Parcels
(e.g., gutters, areas between Parcel property lines
and building setback lines), woonerfs, open space
or parks serving the Community, or public
rights-ol-way and other property dedicated to the
public, if the Board determines that such mainte-
nance is necessary or desirable to maintain the
Community-Wide Standard, or if such mainte-
nance is otherwise assumed by the Founder or the
Association pursuant to agreements with or ap-
proval by the City and County of Honolulu or
other governmental authority.

Certain portions of the Area of Common Re-
sponsibility may be maintained to a higher level
or standard than others. For example, those
streets identified by the Founder as being fea-
tured streets or "park to park" connectors within
the Community for which a higher level or
maintenance or additional services or community
facilities are provided.

Without limiting the generality of the forego-
ing, the Association shall assume all of the Found-
er's maintenance responsibilitics to the City and
County of Honolulu or its governmental or quasi-
governmental subdivisions, any state and federal
cntities or agencics, and similar entitics of any
kind with respect to the Common Area, and shall
indemnify and hold the Founder harmless with
respect to such assumed responsibilities, In addi-
tion, the Association shall comply with govern-
mental or quasi-governmental permits, approv-
als, or regulations concerning the Community.

The Association shall not be liable for any
damage or injury occurring on, or arising out of
the condition of, property it does not own except
to the extent that it has been negligent in per-
forming its maintenance responsibilities.
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11.3. Operation of Arca of Common Re-
sponsibility

In its discretion, the Board may (a) temporari-
ly close streets or other portions of the Area of
Common Responsibility to accommodate street
fairs, festivals, or other events within Kaiaulu ‘o
Kaka'ako (subject to such natice or approval re-
quirements that the City and County of Honolulu
may require); (b) establish reasonable operating
hours for the Area of Common Responsibility,
which may vary by season; or (c) temporarily
close or interrupt operation of the Area of Com-
mon Responsibility as it may determine appropri-
ate to pcrform maintenance or repairs. Notwith-
standing the above, the Association may not in-
stall or permit the installation of speed bumps on
any public street within Kaiaulu ‘o Kaka'ako
without the prior approval of the City and Coun
ty of Honolulu.

11.4. Restoring Damaged Improvements
within the Area of Common Re-
sponsibility

In the event of damage to or destruction of
portions of the Area of Common Responsibility
for which the Association has insurance responsi-
bility, the Board or its duly authorized agent shall
file and adjust all insurance claims and obtain reli-
able and detailed estimates of the cost of repairing
or restoring the property to substantially its con-
dition prior to the damage, allowing for changes
or improvements necessitated by changes in ap-

plicable building codes.

The Association shall commence repairs or re-
construction of damaged Common Area im-
provements in a timely manner and shall endeav-
or to complete such work no later than one year
after such damage occurs (subject to reasonable
delays caused by events outside of the Associa-
tion's control), unless Parcel Owners and Sub-
Unit Owners representing at least 80% of the
total votes in the Association, decide within 180
days after the loss not to repair or reconstruct. If
either the insurance proceeds or estimates of the
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loss, or both, are not available to the Association
within such 180-day period, then the period shall
be extended until such funds or information are
available.

In addition to the vote required above, during
the Development and Sale Period, the Founder's
conscnt is required for any decision not to repair
or reconstruct Common Area improvements.

@ This provision ensures that desirable
Common Area improvements will be replaced if
destroyed, but it also makes it possible not to re-
pair or rebuild if the Parcel Owners who bencfit
from the Common Area prefer not to rebuild.

If a decision is made not to restore the dam-
aged improvements and no alternative improve-
ments are authorized, the affected property shall
be cleared of all debris and ruins and thereafter
shall be maintained by the Association in a neat
and attractive condition consistent with the
Community-Wide Standard.

The Association shall retain for the bencfit of
all Parcel Owners, or the Parcel Owners or Sub-
Unit Owners within an affected Service Area, as
the Board deems appropriate, any insurance pro-
ceeds remaining after paying the costs of repair or
reconstruction.

If insurance proceeds are insufficient to cover
the costs of repair or reconstruction, the Board
may, without a vote of the Parcel Owners or
Sub-Unit Owners, levy Special Assessments to
cover the shortfall.

11.5. Relationships with Other Properties

The Association may enter into contractual ar-
rangements or may be bound by a recorded cov-
enant to provide for sharing of costs between
Kaiaulu ‘o Kaka'ako and the owner(s) of adjacent
properties for the (a) maintenance and operation
of mutually beneficial properties or facilities, or
(b) provision of mutually beneficial services.
During the Founder Control Period, the Associa-
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tion shall enter into such agreements or cove-
nants upon the Founder's request.



Chapter 12

Provision of Services

In addition to its property management role, the As-
sociation is a vehicle for providing a variety of services
for the benefit of Kaiaulu ‘o Kaka'ako at large and
individual Parcels. This chapter describes some of the
services the Association may provide and the mechanism
by which it may provide varying levels and types of
services to different areas of the Community.

12.1. Provision of Services

The Association may arrange for or provide
services to Parcel Owners and their Parcels, di-
rectly or through "arms-length” contracts with
the Founder or other third parties. The Associa-
tion may enter into bulk service agreements by
which a particular service is provided to all Par-
cels, or it may offer various services at the option
of particular Parcels, or both. By way of example
and not limitation, such services might include
such things as utilities, fire protection, security,
trash collection, landscape or building mainte-
nance, pest control, transportation, recycling,
and telecommunications or other similar com-
munity systems.

Any Association contract for services may re-
quire individual Parcel Owners or occupants to
execute separate agreements directly with the
Persons providing components or services in or-
der to gain access to or obtain specified services.
Such contracts and agreements may contain terms
and conditions that, if violated by the Parcel
Owner or the occupants of a Parcel, may result in
termination of services provided to such Parcel.
Any such termination shall not relieve the Parcel
Owner of the continuing obligation to pay as-
sessments for any portion of the charges for such
service that are assessed against the Parcel as a
Common Expense or Service Area Expense pur-
suant to Chapter 14.
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In its discretion, the Board may discontinue
offering particular services and may modify or
cancel existing contracts for services, subject to
the contract terms and any provision that may
exist elsewhere in the Governing Documents re-
quiring the Association to provide such services.

Any Association contract for services shall be
of reasonably limited duration.

12.2. Provision of Services to Service
Areas

(a) Service Areas Designated by Founder.
The Association shall provide services to any Ser-
vice Area designated by the Founder pursuant to
Section 3.2 as required by the terms of any Sup-
plement applicable to the Service Area.

(b) Service Areas Designated by Board.
In addition to Service Areas which the Founder
may designate pursuant to Section 3.2, any group
of Parcel Owners (including a Parcel Association})
and/or Sub-Unit Owners may petition the Board
to designate their Parcels or Sub-Units (or a
combination of Parcels and Sub-Units) as a Ser
vice Area for the purpose of receiving from the
Association (i) special benefits or services which
are not provided to all Parcels, or (ii) a higher
level of service than the Association otherwise
provides, Any such petition shall be signed by
Persons representing a majority of the votes allo-
cated to the Parcels or Sub-Units within the pro-
posed Service Area based upon the assignment of
Equivalent Units under Exhibit "D" and by the
Founder, if the Founder owns any Parcel or Sub-
Unit within the proposed Service Area.

Upon receipt of such petition, the Board shall
investigate the terms upon which the requested
benefits or services might be provided and submit
a proposal to the Parcel Owners and/or Sub-
Units in the proposed Service Area stating such
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terms and the initial fees for providing the re-
quested service, which may include a reasonable
administrative charge. If Parcel Owners and/or
Sub-Units Owners representing at least 75% of
the total votes allocated to the Parcels and/or
Sub-Units within the proposed Service Area,
based upon the assignment of Equivalent Units,
approve the proposal in writing, the Board shall
designate the Parcels as a Service Area and in-
clude the fees for such service as a line item in the
Service Area budget pursuant to Section 14.2(c).

(c) Service Area Voting — Sub-Units. In
the event a proposed Service Area is to include a
Parcel containing Sub-Units, only the Sub-Unit
Owners of the Sub-Units within the Parcel, as
opposed to the Parcel Owner of the Parcel, may
sign the petition requesting designation as a Ser-
vice Area. In calculating the votes with respect
to such petition or any other matter calling for a
vote within the Service Area, only the Equivalent
Units assigned to the Sub-Units, and not all
Equivalent Units assigned to the Parcel containing
the Sub-Units, shall be considered and such votes
shall be cast by the Sub-Unit Owners of the Sub-
Units within the Service Area and not by the Par-
cel Owner of the Parcel containing such Sub-
Units.

12.3. Community Technology

The Association may make use of computers,
the Internet, and expanding technology to facili-
tate community interaction and encourage partic-
ipation in Association activities. For example‘
the Association may sponsor a community cable
television channel, create and maintain a commu-
nity intranet or Internet home page, maintain an
“online"” newsletter or bulletin board, and offer
other technology-related services and opportuni-
ties for Parcel Owners and business operators to
interact and participate in Association-sponsored
activities. To the extent Hawai'i Jaw permits,
and unless otherwise specifically prohibited in the
Governing Documents, the Association may send
notices by electronic means, hold Board or Asso-
ciation meetings and permit attendance and vot-
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ing by electronic means, and send and collect
assessment and other invoices by electronic
means,

12.4. Community Wellbeing

The Association may provide or provide for
services designed to maintain or enhance a com-
fortable and safe secure environment within Kai-
aulu 'o Kaka'ako. Any actions the Association
takes in this regard shall be as to the entire
Community and shall not include providing secu-
rity services to any individual Parcel or business
operations within Kaiaulu 'o Kaka'ako; provided,
the Association may provide for a heightened lev-
el of service for particular arcas of the Communi-
ty based upon the intensity of use of the area or
other factors the Board deems relevant. As
more fully set forth in Section 16.2, each
Parcel Owner acknowledges and agrees
that the provision of security services by
the Association does not guarantee the
safety or security of Kaiaulu 'o Kaka'ako,
and each Parcel Owner and occupant of a
Parcel, and their respective guests and in-
vitees, is responsible for their own per-
sonal safety and the security of their
property within Kaiaulu 'o Kaka'ako.

12.5. Transportation Management

(a) Authority. The Founder or the Associa-
tion may establish and implement a system or
systems to provide transportation service within
Kaiaulu 'o Kaka'ako, to satisfy requirements in
the Master Plan for transportation within Ka-
ka'ako (including pedestrian transportation), to
connect with public transportation systems serv-
ing points outside of the Community, and to pro-
vide for the sharing or joint use of parking facili-
ties within the Community (collectively,
“Transportation Systems").

The Founder may assign to the Association
such responsibilities and authority as to all or any
aspect of the conception and operation of the
Transportation Systems as it sees fit. The Associ-
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ation may establish committees, create subsidiary
entities (including, but not limited to, entities
formed pursuant to Section 501(c)(3) of the In
ternal Revenue Code), or contract with third
parties for the operation and administration of all
or any component of the Transportation Systems.

(b) Transportation Management Associa-
tion. The Founder or the Association may estab-
lish a transportation management association
("TMA") for the purpose of administering or
overseeing the operation of all or any of the
Transportation Systems, including, but not lim-
ited to, pursuing funding or transit subsidies for
the operation and promotion of the systems, co-
ordinating and promoting use of public or com-
munity transportation and transit services, spon-
soring and promoting programs and activities
designed to reduce or control vehicular traffic
within Kaiaulu 'o Kaka'ako, and performing relat-
ed activities. The TMA may be a committee or
subsidiary of the Association.

The Founder, the Association, the TMA, ar
their assigns shall be authorized to perform the
following functions:

(i) Impose upon any Person conducting
a business within Kaiaulu 'o Kaka'ako the re-
quirement that they cooperate with or participate
in transportation studies which assess and deter-
mine travel patterns and community needs relat-
ing to traflic and parking control;

(i) Devise, implement, and require
participation in any plan for the sharing or joint
use of parking facilities, whether on a concurrent
basis or on a staggered use basis;

(iii) Make regulations and impose guide-
lines governing the use and operation of the
Transportation Systems; and

(iv) Perform such other functions as
may be necessary or appropriate for the opera-
tion, management, or monitoring of the Trans-
portation Systems.
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(c) Funding of Operation and Mainte-
nance. The costs of operating and maintaining
the Transportation System shall be a Common
Expense to be allocated among all Parcels as part
of the Base Assessment in accordance with Chap-
ter 14; provided, the Founder, the Association,
the TMA, or their assigns also may charge user
fees for the use ol any component of the Trans-
portation Systems and seek subsidies or contribu
tions from private or public sources to reduce the
costs which must otherwise be paid through the
collection of assessments. The Founder, the As-:
sociation, the TMA, or their assigns shall be au-
thorized to enter into commercially reasonable
agreements, as determined in the Board's discre-
tion, with any Person to operate all or any por-
tion of the Transportation Systems on a commer-
cial basis.

(d) Obligation to Participate; Enforce-
ment. All Parcel Owners shall be obligated to
abide by all regulations and guidelines imposed
with respect to the Transportation Systems and to
contribute to the cost of operating the Transpor-
tation System as a Common Expense of the Asso-
ciation.

(e) Conveyance of the Transportation Sys-
tem. The ownership of any component of the
Transportation Systems may change at any time
and from time to time by virtue of, without limi-
tation, any sale or assumption of operations to or
by one or more independent Persons.



Chapter 13
Insurance

The Association is responsible for insuring against
various types of risks, including damage to Common
Area properties, personal injury, and liability. This
chapter describes the minimum types and amounts of
coverage thar the Association and Parcel Owners must
obtain, the specjﬁc requirements _for such policies, and
the handling of deductibles and premiums for such in-

surance.
13.1. Required Coverages

The Association shall obtain and maintain in
effect the following insurance coverage, if rea-
sonably available, or if not rcasonably available,
the most nearly equivalent coverage as is reason-

ably available:

(a) Blanket property insurance covering
"risks of direct physical loss" on a "special form"
basis (or comparable coverage by whatever name
denominated) for all insurable improvements on

(i) the Common Area;

(i) other portions of the Area of Com-
mon Responsibility, to the extent that the Associ
ation has responsibility for repair or replacement
in the event of a casualty; and

(ili) any Parcel within a Service Area, to
the extent mandated by a Supplement or to the
extent authorized by a Supplement and deemed
appropriate by the Board.

If such coverage is not generally available at rea-
sonable cost, then "broad form" coverage may be
substituted.

Provided such coverage is economically feasi-
ble, Association property insurance shall not gen-
erally exclude coverage for loss or damage arising
out of an act of terrorism. The limits of Associa-
tion property nsurance policies shall be sufficient
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to cover the replacement cost of the insured im-
provements under current building ordinances
and codes.

(b) Commercial general liability insurance
on the Arca of Common Responsibility, insuring
the Association and its Members for damage or
injury caused by the negligence of the Association
or any of its Members, employees, agents, or
contractors while acting on its behalf. If general-
ly available at reasonable cost, such coverage shall
have a limit of at least $10,000,000.00 per occur-
rence with respect to bodily injury, personal inju-
ry, and property damage. However, if additional
coverage and higher limits are available at a rea-
sonable cost such that a reasonably prudent per-
son would obtain such insurance, the Association
shall obtain such additional coverages or limits.
Such coverage may be provided through a combi-
nation of primary and umbrella policies;

(c) Workers compensation insurance and
employers liability insurance, if and to the extent
required by law;

(d) Directors and officers liability coverage
in the amount of at least $10,000,000.00, if rea-
sonably available, or, if not reasonably available,
the highest amount of coverage available at rea-
sonable cost; and

(e) Commercial crime insurance, including
fidelity insurance covering all Persons responsible
for handling Association funds in an amount de-
termined in the Board's business judgment but
not less than an amount equal to one-fourth of
the annual Base Assessments on all Parcels plus
reserves on hand. Fidelity insurance policies shall
contain a waiver of all delenses based upon the
exclusion of Persons serving without compensa-
tion.
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The Association shall arrange for an annual re-
view of the sufficiency of its insurance coverage
by one or more qualified Persons, at least one of
whom must be familiar with insurable replace-
ment costs in the City and County of Honolulu.
In the exercise of its business judgment, the
Board may obtain additional insurance coverage
and higher limits than this section requires.

13.2, Deductibles

f

‘ﬂ The Board may hold any Person who
causes damage to insured improvements respon-
sible for the insurance deductible payable on any
insurance claim related to such damage.

The Association's policies may contain a rea-
sonable deductible, which shall not be subtracted
from the face amount of the policy in determin-
ing whether the policy limits satisfy the require-
ments of Section 13.1. In the event of an insured
loss, the deductible shall be treated as a Common
Expense or a Service Area Expense in the same
manncr as the premiums for the applicable insur-
ance coverage. However, if the Board reasonably
determines, after notice and an opportunity to be
heard in accordance with the By-Laws, that the
loss is the result of the negligence or willful mis-
conduct of one or more Parcel Owners, their
guests, invitees, or lessees, then the Board may
assess the full amount of such deductible against
such Parcel Owner(s) and their Parcel(s) as a
Specific Assessment.

13.3. Policy Requirements

All Association policies shall provide for a cer-
tificate of insurance to be furnished to the Associ-
ation and, upon request, to each Parcel Owner.

To the extent available at reasonable cost and
terms, all Association insurance shall:

(a) be written with a company authorized to
do business in Hawai'i which holds an A.M. Best's
rating of A-VII or better, if reasonably available,
or, if not, the most nearly equivalent;
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(b) be written in the name of the Association
as trustee for the benefited parties. All policies
shall be for the benefit of the Association and its
Members, as their interests may appear;

(c) not be brought into contribution with in-
surance purchased by Parcel Owners or occu-
pants individually;

(d) contain an inflation guard endorsement;
and

(e) include an agreed amount endorsement,
if the policy contains a co-insurance clause.

13.4. Association Insurance Premiums

Premiums for all Association insurance shall
be a Common Expense, except that premiums
for property insurance benefiting just the Parcels
within a particular Service Arca shall be a Service
Area Expense, unless the Board reasonably de-
termines that other treatment of the premiums is
more appropriate.



Chapter 14

Association Finances

This chapter provides for various types of funding to
cover expenses that the Association incurs or expects to
incur in exercising its authority and performing its re-
sponsibilities under the Governing Documents. The
primazy source of funding 1s the assessments which this
chapter authorizes the Association to levy against the
Parcels and collect from the Parcel Owners and the Sub-
Unit Owners. Assessments are secured by a lien on each
Parcel.

14.1. Association Expenses

(a) Common Expenses. Except as the Gov-
erning Documents otherwisc specifically provide,
all of the expenses that the Association incurs, or
expects to incur, in connection with the owner-
ship, maintenance, and operation of the Area of
Common Responsibility, and otherwise for the
general benelfit of the Parcel Owners, are consid-
ered "Common Expenses." Common Ex-
penses include such operating reserves and re-
serves for repair and replacement of capital items
within the Area of Common Responsibility as the
Board finds necessary or appropriate.

The characterization of a particular expense as
a "Common Expense" shall not preclude the As-
sociation from seeking reimbursement for, or a
contribution toward, such expenses from other
Persons who may benefit from the expenses in-
curred or share such expenses pursuant to this
Charter, any Supplement, or any other recorded
covenant or agreement.

(b) Service Area Expenses. All expenses
that the Association incurs or expects to incur in
connection with providing benefits and services
to a Service Area, including any operating reserve
or reserve for repair and replacement of capital
items maintained for the benefit of the Service
Area, are considered "Service Area Expens-

es." Service Area Expenses may include a rea-

sonable administrative charge in such amount as
the Board deems appropriate.

14.2. Budgeting for and Allocating Asso-
ciation Expenses

(a) Preparation of Budget. Prior to the
beginning of each fiscal year, the Board shall pre-
pare a budget of the estimated Common Expens-
es for the coming year. In addition, the Board
shall prepare a separate budget for each Service
Area rellecting the estimated Service Area Ex-
penses that the Association expects to incur for
the benefit of such Service Area in the coming
year.

The estimated expenses in each budget shall
include, in addition to any operating rescrves, a
reasonable contribution to a reserve fund for re-
pair and replacement of any capital items to be
maintained as a Common Expensc or as a Scrvicc
Area Expense of the Service Area for which the
budget is prepared, as applicable. In determining
the amount of such reserve contribution, thc
Board shall take into account the number and
nature of replaceable assets, the expected useful
life of cach, the expected repair or replacement
cost, and the contribution required to fund the
projected needs by annual contributions over the
uscful life of the asset.

Each budget shall also reflect the sources and
estimated amounts of funds to cover such ex-
penses, which may include any surplus to be ap-
plied from prior years, any income expected
from sources other than assessments (including
amounts to which the Association is entitled pur-
suant to any covenant or agreement to share
costs), and the amount to be gencrated through
the levy of Base Assessments and Service Area
Assessments pursuant to subsections (b) and (c).
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(b) Calculation of Base Assessments. Up-
on determining the total amount of income re-
quired to be generated through the levy of "Base
Assessments," the Association shall allocate
such amount among all Parcels subject to assess-
ment on the effective date of the budget based
upon the assignment of Equivalent Units, as de-
scribed in Exhibit "D." The amount allocated to
each Parcel shall then be levied as a Base Assess-
ment.

The Founder may, but shall not be obligated
to, reduce the Base Assessment for any fiscal year
by payment of a subsidy (in addition to any
amounts paid by the Founder under Sec-
tion 14.6(b)). Any such subsidy may be treated
as a contribution, an advance against future as-
sessments due from the Founder, or aloan, in the
Founder's discretion. Any such subsidy and the
characterization thereof shall be conspicuously
disclosed as a linc item in the income portion of
the budget. Payment of such subsidy in any year
shall not obligate the Founder to continue pay-
ment of such subsidy in future years, unless oth-
erwise provided in a written agreement between
the Association and the Founder.

(c) Calculation of Service Area Assess-
ments. The total Service Area Expenses budget-
ed for each Service Area, less any surplus in such
Service Area budget from prior years, shall be
allocated among all Parcels or Sub-Units, as ap-
plicable, in the Service Area that are subject to
assessment and levied as a "Service Area As-
sessment." Unless otherwise specified in any
Supplement applicable to a Service Area, Service
Area Assessments shall be allocated based upon
the assignment of Equivalent Units, as described
in Exhibit "D," except that any portion of the
assessment intended for exterior maintenance of
structures, insurance on structures, or replace-
ment reserves which pertain to particular struc-
tures may be levied on each of the benefited Par-
cels or Sub-Units in proportion to the benefit
received, as the Board may reasonably determine.
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Service Area Assessments shall be levied
against Parcel Owners within the Service Area
except where less than all of the Sub-Units within
a Parcel are members of the Service Area. In
such case, the Service Area Assessment shall be
levied against only the Sub-Unit Owners of the
Sub-Units within such Parcel, as opposed to the
Parcel Owner of the Parcel.

All amounts the Association collects as Service
Area Assessments shall be held in trust for and
expended solely for the benefit of the Service
Area for which they were collected and shall be
accounted for separately from the Association's
general funds.

(d) Notice of Budget and Assessment;
Right to Disapprove. The Board shall send a
copy of each applicable budget, together with
notice of the amount of the Base Assessment and
any Service Area Assessment to be levied pursu-
ant to such budgets, to each Parcel Owner at
least 30 days prior to the beginning of each fiscal
year. The Common Expense budget shall auto-
matically become effective unless disapproved at
a meeting by Parcel Owners and Sub-Unit Own-
ers representing at least 67% of the total votes in
the Association. Each Service Area budget shall
automatically become effective unless disap-
proved at a meeting by Persons representing at
least 67% of the total votes allocated to the Par-
cels and/or Sub-Units within the Service Area,
except that the right to disapprove a Service Area
budget shall apply only to those linc items which
are attributable to services or benefits requested
by the Service Area and shall not apply to any
item which the Governing Documents require to
be assessed as a Service Area Expense. Notwith-
standing the above, Kamehameha Schools, as a
Parcel or Sub-Unit Owner, shall not be permit-
ted to exercise its right to vote on the disapproval
of any budget for a 25-year period following the
date this Charter initially was recorded.

There shall be no obligation to call a meeting
for the purpose of considering any budget except,
in the case of the Common Expense budget, on
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petition of the Parcel Owners as provided for
special meetings in the By-Laws, and in the case
of a Service Area budget, on petition of Parcel
Owners and/or Sub-Unit Owners representing
at least a majority of the votes within the Service
Area. Any such petition must be presented to the
Board within 15 days after delivery of the budget
and notice of any assessment.

If the Board fails for any reason to determine
the budget for any year, then the budget for the
previous year shall continue in effect until a new
budget is determined. If any proposed budget is
disapproved, then the budget for the previous
year shall continue in effect subject to increase in
an amount determined by the Board but which
shall not result in an increase in assessment per
Equivalent Unit over the previous year by more
than the greater of (i) 10%, or (ji} the percentage
increase in the Consumer Price Index during the
previous fiscal year; provided, such limitation on
the budget increase shall not apply to the cost of
any service provided pursuant to a Parcel Own-
er's (or a Service Area's) specific request.

The "Consumer Price Index" or "CPI" shall
refer to the Consumer Price Index of the Bureau
of Labor Statistics of the U.S. Department of La-
bor for All Urban Consumecrs (Honolulu; Basc:
1982-84 = 100). In the event the compilation
and/or publication of the CPI shall be substantial-
ly revised, transferred to any other governmental
department or bureau or agency, or discontin-
ued, then the index (or a substitute procedure
that reasonably reflects and monitors fluctuations
in consumer prices) most nearly the same as the
CPI shall be used to make the calculation de-
scribed above. In the event a dispute arises con-
cerning the selection of such alternative index,
the parties shall agree upon an alternate index.

(e) Budget Revisions. The Board may re-
vise the budget and adjust the Base Assessment or
Service Area Assessments anytime during the
year, subject to the same notice requirements and
rights to disapprove set forth in subsection (d)
above.
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14.3. Special Assessments

The Association may levy "Special Assess-
ments" to cover Common Expenses or Service
Area Expenses that are non-routine, unanticipat-
ed, or in excess of those anticipated in the appli-
cable budget. Except as otherwise specifically
provided in this Charter, any Special Assessment
for Common Expenses shall require the aflirma-
tive vote or written consent of Parcel Owners
and Sub-Unit Owners representing more than
50% of the votes attributable to Parcels subject to
assessment and shall be allocated among the Par-
cels based on the assignment of Equivalent Units,
as described 1n Exhibit "D." Any Special Assess-
ment for Service Area Expenses shall require the
aflirmative vote or written consent of Parcel
Owners and/or Sub-Unit Owners representing
more than 50% of the total votes allocated to the
Parcels and/ or Sub-Units in the benelited Service
Area and shall be allocated in the same manner as
Service Area Assessments under Section 14.2(c).
In addition, during the Founder Control Period,
any Special Assessment shall also be subject to the
Founder's written consent.

Special Assessments shall be payable in such
manner and at such times as the Board deter-
mines and may be payable in installments extend-
ing beyond the fiscal year in which the Spedial
Assessment is approved.

14.4. Specific Assessments

The Association may levy "Specific Assess-
ments" against a particular Parcel or Sub-Unit as
follows:

(a) to cover the costs, including overhead
and administrative costs, of providing services to
the Parcel or Sub-Unit upon request of the Parcel
or Sub-Unit Owner pursuant to any menu of op-
tional services which the Association may offer
(which might include the items identified in Sec-
tion 12.1). Specific Assessments for optional
services may be levied in advance of the provision
of the requested service;
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(b) to cover costs incurred in bringing the
Parcel or Sub-Unit into compliance with the
Governing Documents or costs incurred as a con-
sequence of the conduct of the Parcel or Sub-
Unit Owner or occupants of the Parcel or Sub-
Unit, their agents, contractors, employees, licen-
sees, invitees, or guests; however, the Board shall
give the Parcel or Sub-Unit Owner prior written
notice and an opportunity for a hearing in accord-
ance with the By-Laws, before levying any Specif-
ic Assessment under this subsection;

(c) 1o cover the Parcel's or Sub-Unit's pro
rata share of any costs that the Association incurs
in bringing the Service Area of which the Parcel
or Sub-Unit is a part into compliance with the
provisions of the Governing Documents; howev-
er, the Board must give prior written notice to
the Parcel Owners of Parcels, or Sub-Unit Own-
ers of Sub-Units, in the Service Area and an op-
portunity for such Parcel or Sub-Unit Owners to
be heard before levying any such assessment;

(d) to cover any deductible assessed pursuant
to Section 13.2; and

(e) to cover any other amounts that the
Governing Documents authorize the Association
to charge to a particular Parcel or Sub-Unit
Owner or levy against any particular Parcel or
Sub-Unit.

14.5. Authority to Assess Parcel Owners;
Time of Payment

The Association is hereby authorized to levy
assessments as provided for in this chapter and
elsewhere in the Governing Documents. The
obligation to pay assessments shall commence as
to a Parcel and any Sub-Unit within the Parcel on
the date: (a) the Parcel is made subject to this
Charter; or (b) the Board determines a budget
and levies assessments pursuant to this section,
whichever is later. The first annual Base Assess-
ment and Service Area Assessment, if any, levied
on each Parcel or Sub-Unit shall be adjusted ac-
cording to the number of months remaining in
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the fiscal year at the time assessments commence
on the Parcel.

Assessments shall be paid in such manner and
on such dates as the Board may establish. The
Board may require advance payment of assess-
ments at closing of the transfer of title to a Parcel
and impose special requirements for Parcel Own-
ers with a history of delinquent payment (two or
more delinquent payments in the past). If the
Board so elects, assessments may be paid in two
or more installments. Unless the Board other-
wise provides, the Base Assessment and any Ser-
vice Area Assessment shall be due and payable in
advance on the first day of each fiscal year. Ifany
Parcel or Sub-Unit Owner is delinquent in paying
any assessments or other charges levied on its
Parcel or Sub-Unit, the Board may require all
outstanding balances on all assessments to be paid
in full immediately.

14.6. Obligation for Assessments

ﬁ Each Parcel Owner agrees to pay all as-
sessments levied against its Parcel. If the Parcel
Owner does not pay on time, that Parcel Owner
will be charged late fees on all past due amounts.
Parcel Owners may not claim a reduction in their
assessments due to action or inaction by the As-
sociation.

(a) Personal Obligation. Each Parcel
Owner covenants and agrees to pay when due all
assessments authorized in the Governing Docu-
ments. All assessments, together with interest
(computed from its due date at a rate of 18% per
annum, subject to the limitations of Hawai'i law),
late charges as determined by Board resolution,
costs, and reasonable attorneys fees, shall be the
personal obligation of each Parcel Owner and a
lien upon each Parcel until paid in full; provided,
in the case of a Parcel governed by a Parcel Asso-
ciation or in the case of a Service Arca Assess-
ment levied directly against a Sub-Unit, the Asso-
ciation's lien shall be upon each Sub-Unit within
the Parcel or Service Area in a pro rata amount
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corresponding to the Sub-Unit's share of any un-
paid assessment or other charge, as determined
based upon the assignment of Equivalent Units, as
described in Exhibit "D."” Upon 2 transfer of title
to a Parcel or a Sub-Unit, the grantee shall be
jointly and severally liable with the grantor for
any assessments and other charges due at the time
of conveyance.

Notwithstanding the above, Reserved Housing
Unit owncers may be permitted to satisfy a por-
tion of their assessment obligation to the Associa-
tion in the form of “in kind" contribution by cre-
ating public art for display in the Community or
performing other community services which the
Board identifies as eligible for "in kind" credit.

The Board's failure to fix assessment amounts
or rates or to deliver or mail an assessment notice
shall not be deemed a waiver, modification, or a
release of any Parcel or Sub-Unit Owner from
the obligation to pay assessments. In such event,
each Parcel and Sub-Unit Owner shall continue
to pay Base Assessments and Service Area As-
sessments at the rate established for the last year
for which an assessment was made, if any, until a
new assessment is levied, at which time the Asso-
ciation may retroactively assess any shortfall.

No Parcel or Sub-Unit Owner shall be ex-
empt from liability for assessments by non-use of
Common Area, abandonment of a Parcel, or non-
use of services provided within the Service Area
to which the Parcel is assigned. The obligation to
pay assessments is a separate and independent
covenant on the part of each Parcel Owner and,
as applicable with respect to Service Area As-
sessments, on the part of a Sub-Unit Owner. No
diminution or abatement of assessments or set-off
shall be claimed or allowed for any alleged failure
of the Association or Board to take some action
or perform some function required of it, or for
inconvenience or discomfort arising from the
making of repairs or improvements, or from any
other action it takes.

Upon written request, the Association shall
lurnish to any Parcel Owner or Sub-Unit Owner
liable for any type of assessment a certificate
signed by an Association officer setting forth
whether such assessment has been paid. Such
certificate shall be conclusive evidence of pay-
ment. The Association may require the advance
payment of a reasonable processing fee for the
issuance of such certificate.

(b) Founder's Financial Obligations to
Association. The Founder shall be liable for as-
sessments on any Parcels the Founder or any
Founder Afliliate owns that are subject to assess-
ment, except that during the Founder Control
Period, the Founder may satisfy the obligation to
pay Base Assessments, Service Area Assessments,
and Special Assessments for Common Expenses
or Service Area Expenses, as applicable, on such
Parcels either by paying such assessments in the
same manncr as any other Parcel Owner, or by
paying (i) any shortfall under the Common Ex-
pense budget resulting from events other than
failure of other Parcel Owners to pay their as-
sessments, and (ii) any budgeted contributions to
reserves in accordance with the Common Ex-
pense or Service Area budget. Unless the Found-
er otherwise notifies the Board in writing at least
30 days before the beginning of each fiscal year,
the Founder shall be deemed to have elected to
continue paying on the same basis as during the
immediately preceding fiscal year. After termi-
nation of the Founder Control Period, the
Founder shall pay assessments on any Parcels the
Founder or a Founder Afliliate owns that are sub-
ject to assessment in the same manner as any oth-
er Parcel Owner liable for such assessments.

Regardless of the Founder's election under
this section, any of the Founder's financial obliga-
tions to the Association may be satisfied in the
form of cash or by "in kind" contributions of ser-
vices or materials, or by a combination of these.
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ﬁ During the Founder Control Period, the
Founder may choose to pay the difference be-
tween the Association's budgeted and actual ex-
penses, rather than paying assessments on the

Parcels it or a Founder Affiliate owns.

(c) Allocation of Assessments Within a
Parcel. With respect to any Parcel containing
Sub-Units, if all of the Sub-Units within the Par-
cel have the same Land Use Classification under
Exhibit "D" (e.g., Sub-Units within a residential
condominium), then the Parcel Association may
allocate and levy assessments levied against the
Parcel under this chapter among the Sub-Units
pursuant to its governing documents. For exam-
ple, the Parcel Association may allocate and levy
assessments levied against the Parcel based on the
percentage of common interest allocated among
the Sub-Units if that is the method by which as-
sessments are allocated in the Parcel Association's
governing documents.

If Sub-Units within the Parcel have different
Land Use Classifications (e.g., a Parcel may con-
tain residential Sub-Units and retail Sub-Units),
the Parcel Association shall allocate and levy as-
sessments levied against the Parcel under this
chapter among Land Use Classifications within
the Parcel in accordance with the assignment of
Equivalent Units, as described in Exhibit "D."
This first allocation amang each group of Sub-
Units with the same Land Use Classification shall
apply notwithstanding any differing allocation
formula by which the Parcel Association assesses
its members under other covenants applicable to
the Parcel. The second allocation among each
group of Sub-Units within the Parcel with the
same Land Use Classification may be pursuant to
the Parcel Association’s governing documents.
For example, residential Sub-Units within a Par-
cel, as a group, shall be allocated the number of
Equivalent Units assigned to such residential Sub-
Units under Exhibit "D;" however, the Parcel
Association may allocate and levy the assessment
to each residential Sub-Unit pursuant to the per-
centage of common interest allocated only among
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the residential Sub-Units if that is the method by
which assessments are allocated in the Parcel As-
sociation's governing documents.

14.7. Lien for Assessments

() Existence of Lien. The Association shall
have a lien against each Parcel to secure payment
of assessments, as well as interest, late charges
(subject to the limitations of Hawai'i law), and
costs of collection (including attorneys fees and
expenses); provided, in the case of a Parcel gov-
erned by a Parcel Association, and in the case of
any assessment or other charge levied directly
against a Sub-Unit, the Association's lien shall be
upon each Sub-Unit in a pro rata amount corre-
sponding to the Sub-Unit's share of any unpaid
assessment or other charge, as determined based
upon the assignment of Equivalent Units, as de-
scribed in Exhibit "D." Such lien shall be superi-
or to all other liens, except (i) the liens of all tax-
es, bonds, assessments, and other levies which by
law would be superior; (ii) the liens of any special
tax district or other public entity relating to funds
provided for the construction of infrastructure or
other improvements within Kaiaulu ‘o Kaka'ako;
and (iii) the lien or charge of any recorded mort-
gage or other security instrument affecting title
to the Parcel or Sub-Unit ("Mortgage") made
in good faith and for value having first priority
over any other Mortgage on the Parcel or Sub-
Unit.

Although no further action is required to cre-
ate or perfect the lien, the Association may, as
further evidence and notice of the lien, execute
and record a document setting forth as to any
Parcel or Sub-Unit the amount of the delinquent
sums due the Association at the time such docu-
ment is executed and the fact that a lien exists to
secure the repayment thereof. However, the
failure of the Association to execute and record
any such document shall not affect the validity,
enforceability, or priority of the lien.

(b) Enforcement of Lien. The Association
may bid for the Parcel or Sub-Unit, as the case
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may be, at the foreclosure sale and acquire, hold,
lease, mortgage or otherwise encumber, and
convey the Parcel or Sub-Unit. While a Parcel or
Sub-Unit is owned by the Association {ollowing
foreclosure: (i) no right to vote shall be exer-
cised on its behall;; (ii) no assessment shall be lev-
ied on it; and (iii) each other Parcel or the other
Sub-Units within the Sub-Unit's respective Parcel
Association shall be charged, in addition to its
usual assessment, its pro rata share of the assess-
ment that would have been charged such Parcel
or Sub-Unit had it not been acquired by the Asso-
ciation. The Association may sue for unpaid as-
sessments and other charges authorized hereun-
der without foreclosing or waiving the lien secur-
ing the same, in addition to pursuing any and all
remedies allowed by law to enforce the lien.

(c) Effect of Sale or Transfer. Sale or
transfer of any Parcel or Sub-Unit shall not affect
the assessment lien or relieve such Parcel or Sub-
Unit from the lien for any subsequent assess-
ments. However, the sale or transfer of any Par-
cel or Sub-Unit pursuant to foreclosure of a first
priority Mortgage shall extinguish the lien as to
any installments of such asscssments duc more
than six months prior to the Mortgagee's foreclo-
sure. The subsequent Parcel Owner of the fore-
closed Parcel or Sub-Unit Owner of the fore-
closed Sub-Unit shall not be personally liable for
assessments on such Parcel due prior to such ac-
quisition of title. Such unpaid assessments shall
be deemed to be Common Expenses collectible
from all Parcel Owners or the other Sub-Units
within the Sub-Unit's respective Parcel Associa-
tion subject to assessment, including such acquir-
er, its successors and assigns.

ﬁlf a Parcel Owner does not pay its assess-
ments on time, the Association may foreclose its
lien on the Parcel Owner's Parcel or on the Sub-
Units within a Parcel, causing the Parcel or Sub-
Units, as the case may be, to be sold to pay the
past due assessments. If a Sub-Unit Owner does
not pay its assessments on time, the Association
may foreclose its lien on the Sub-Unit. The As-
sociation may also sue a Parcel or Sub-Unit Own-

er in court to recover past due assessments.

14.8. Exempt Property

The following property shall be exempt from
payment of Base Assessments, Service Area As-
sessments, and Special Assessments:

(a) All Common Area and such portions of
the property owned by the Founder as are in-
cluded in the Area of Common Responsibility;

(b) Any property dedicated to and accepted
by any governmental authority or public utility to
which title has passed; and

(c) Property owned by any Parcel Associa-
tion for the common use and enjoyment of its
members, or owned by all of the members of a
Parcel Association as tenants-in-common.

In addition, both the Founder and the Associa-
tion shall have the right, but not the obligation,
to grant exemptions to schools, houses of wor-
ship, hospitals, police or fire stations (or other
similar public service uses), Parcels or Sub-Units
conveyed to governmental authorities, or Parcels
or Sub-Units owned by Persons qualifying for
tax-exempt status under Section 501(c) or 509(c)
of the Internal Revenue Code and used by such
Persons for purposes listed in such sections of the
Internal Revenue Code. Exemptions granted by
the Founder shall be binding on the Association.
Exemptions granted by the Association are sub-
ject to approval by the Founder during the
Founder Control Period.



Association Finances

14.9. Use and Consumption Fees

The Association may offer services or facilities
for which it does not recover its costs through
assessments under this chapter. The Board may
charge use and consumption fees to any Person
who chooases to use or participate in such services
or facilities and may determine the amount and
method of determining such fees. Diflerent fees
may be charged to different classes of users (e.g.,
Parce] Owners, Sub-Unit Owners, and non-
Owners)
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PART FOUR: RELATIONSHIPS WITHIN AND OUTSIDETHE COMMUNITY

Chapter 15

Easements

The easements created or provided for in this chap-
ter establish the rights of Parcel Owners to use the
Common Area and create various rights for the benefit
of Parcel Owners, the Founder, the Association, and
others over property within Kaiaulu 'o Kaka'ako.

15.1. Easementsin Common Area

ﬂl\n easement is one person's right to go

onto the property of another.

The Founder hereby grants to each Parcel
Owner and the permitted users of a Parcel a non-
exclusive right and easement of use, access, and
enjoyment in and to the Common Area, subject
to:

(@) The Governing Documents and any other
applicable covenants;

(b) Any restrictions or limitations contained
in any deed conveying such property to the Asso-
ciation;

(c) The use of all or portions of the Com-
mon Area by the general public;

(d) The hoiding of street fairs or festivals or
other public or private events within Kaiaulu ‘o
Kaka'ako; and

(e) The Board'sright to:

(i) adopt rules regulating Common Ar-
ea use and enjoyment;

(i) suspend a Parcel Owner’s right to
use Common Area facilities;
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(i) dedicate or transfer all or any part
of the Common Area, subject to such approval
requirements as may be set forth in this Charter;
and

(iv) mortgage, pledge, or hypothecate
any or all of its real or personal property as secu-
rity for money borrowed or debts incurred.

Notwithstanding the Board's right to regulate
use of the Common Area, no regulation or re-
striction shall unreasonably restrict or deny access
to a Parcel by the Parcel Owner or other permit-
ted users of the Parcel.

15.2. Easements Over Parcels

(a) Easements Over Sidewalks and Path-
ways. The Founder reserves the right to grant to
the Association, each Parcel Owner, the permit-
ted users of a Parcel, and their guests and in-
vitees, non-exclusive rights and easements over
each Parcel for the use and enjoyment of exterior
sidewalks and pedestrian pathways located along
public or private streets or which provide access
to public use areas. The right to use any side-
walks or other pedestrian pathways on a Parcel
shall be subject to reasonable regulation and con-
trol by the Parcel Owner. The Parcel Owner or
any affected Parcel may prohibit access to and use
of sidewalks and pedestrian pathways within or
between Parcels that do not provide access to
public use areas.

(b) Right to Access and Use Private Open
Space Areas. The Founder reserves the right to
dcsignatc certain open space areas within a Parcel
as public use private open space ("Public Use
Private Space") and to grant to the Association,
for the benefit of the Association and its guests
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and invitees, the non-exclusive right periodically
to hold, sponsor, or otherwise conduct commu-
nity events and programs on or in such areas.
The Association's right to use Public Use Private
Space may be subject to reasonable regulation by
the Parcel Owner, provided, the Parcel Owner
shall not be permitted to deny the Association's
rcasonable request for the use of Public Use Pri-
vate Space for community purposes and the
Board shall determine the reascnableness of any
Parcel Owner regulations.

(c) Location of Easements. To the extent
feasible, those areas within the Parcels subject to
the easement rights described in this section shall
be shown on a recorded plat or otherwisc specili-
cally deseribed in a recorded instrument. During
the Development and Sale Period, any easement
of access across a Parcel may be relocated on the
Parcel with the consent of the Founder and the
Parcel Owner. Thereafter, the Association’s con-
sent is required to relocate such casement arcas,
which consent shall not unreasenably be with-
held, conditioned, or delayed.

(d) Rights of General Public. Members of
the general public visiting Kaiaulu 'o Kaka'ako
shall be invitees or guests of the Association and
the Parcel Owners for purposes of this section.
The privileges aflorded members of the general
public under this section shall not be deemed to
grant a vested right to the general public for use
of and access to any portion of Kaiaulu 'o Ka-
ka'ako or to require any consent or approval by
members of the general public to modify, re-
strict, or rescind such privileges.

15.3. Right of Entry for Maintenance,
Emergency, and Enforcement

&T}le Association may come onto the exte-
rior portions of a Parcel to do maintenance or to
address violations of the covenants but will give
prior notice unless there is an urgent need to en-

ter the property before notice can be given.
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The Founder hereby grants to the Association
a right of entry over and into the Parcels as neccs-
sary to enable the Association to fulfill its mainte-
nance responsibilities and to exercise its en-
forcement rights under this Charter. The Associ-
ation shall have the right, but not the obligation,
to enter upon any Parcel, including any structure
within a Parcel, for emergency, security, or safe-
ty reasons, to perform maintenance, to inspect
for compliance with the Governing Documents,
and to cnforce the Governing Documents. Any
member of the Board and its duly authorized
agents and assignees and all emergency personnel
in the performance of their duties may exercise
such right. Except in an emergency situation,
entry shall only be during reasonable hours and
after notice to the Parcel Owner.

The Founder further reserves the right to
grant and create perpetual, non-exclusive ease-
ments for access, ingress, and egress over any
private streets within the Common Area, for law
enforcement, firefighting, paramedic, rescue, and
other emergency vehicles, equipment and per-
sonncl; for U.S. Postal Service and other package
delivery vehicles and personnel; and for vehicles,
equipment, and personnel providing garbage col-
lection service to the Community; provided, such
easements shall not authorize any such Persons to
use private streets within the Community except
while acting in their official capacities.

Easements for Utilities and Other
Infrastructure

15.4.

The Founder shall have the exclusive right to
grant and record cascments throughout Kaiaulu
‘o Kaka'ako which benefit the Founder, the Asso-
ciation, the Parcel Owners, or other third parties
and are reasonably nccessary to:

(@) install Common Area improvements,
utilities, and other infrastructure to serve Kaiaulu
'o Kaka'ako;

(b) install walkways, pathways, street lights,
and signage to serve Kaiaulu ‘o Kaka'ako;
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(c) inspect, maintain, repair, and replace the
Common Area, utilities, infrastructure, and other
improvements described above; and

(d) access and read utility meters.

The Founder reserves the right to deny access
to any utility or service provider, to the extent
permitted by law, or to condition such access on
negotiated terms.

In addition, the Founder shall have the non-
exclusive right and power to grant and record
such other specific easements over the Parcels as
it deems necessary to develop Kaiaulu 'o Ka-
ka'ako. The location of any specific easements
under this section shall be subject to the written
approval of the owner of the burdened property,
which approval shall not unreasonably be with-
held, conditioned, or delayed.

15.5. Easements and Rights of Entry to
Facilitate Development of Addi-
tional Property

The Founder hereby grants and reserves to it-
self, its cmployces, and its duly authorized
agents, designees, successors, and assigns, a right
of entry, and the right to grant temporary ease-
ments of access and use, over and upon all of Kai-
aulu 'o Kaka'ako (but not through a structure) for
all purposes reasonably related to making, con-
structing, and installing improvements to the
Community and to the Additional Property
(whether or not such property is made subject to
this Charter).

Such right of entry and temporary easements
include, but are not limited to (a) right of ingress
and egress over the Common Area for construc-
tion of roads and for connecting and installing
utilities on such property; (b) slope and construc-
tion easements for each separate construction
project on a Parcel or the Common Area; (c)
easements for installation of drainage systems,
water and other utilities, erosion control, and
storm and sanitary sewer (including the right to
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prune or remove trees, bushes, and shrubbery, to
regrade soil, and to take any similar actions rea-
sonably necessary); and (d) casements for mobili-
zation and storage of construction equipment,
materials, and supplies necessary for the con-
struction of improvements.

15.6. Easements Between Adjacent Prop-
erties

(a) Easements of Encroachment.

ﬁ}\n encroachment occurs when a building,
fence, or other structure on a Parcel extends on-
to a neighboring Parcel. This section permits
minor, inadvertent encroachments to remain.

The Founder hereby grants reciprocal appur-
tenant casements of encroachment, and for
maintenance and use of any permitted encroach-
ment, between each Parcel and any adjacent
Common Area and between adjacent Parcels. A
permitted encroachment is a structure or fixture
that extends unintentionally from one person's
property onto another's a distance of less than
one foot, as measured from any point on the
common boundary along a line perpendicular to
such boundary. An encroachment easement shall
not exist il the encroachment results from willful
and knowing conduct on the part of, or with the
knowledge and consent of, the Person claiming
the benefit of such easement.

(b) Easements of Support and Construc-
tion. The Founder reserves the right to grant
reciprocal appurtenant easements over, under,
across, and between adjacent Parcels and each
Parcel and any adjacent Common Area for the
installation and maintenance of underpinning or
other footing and foundation support systems,
and sheeting, shoring, and other forms of earth
retention, including tiebacks and other required
components. Such easements shall permit the
temporary use of adjacent properties for the con-
struction and installation of such support systems
and the permanent use of adjacent properties for
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the continued placement and maintenance of such
systems.

The support system(s) bencfiting any Parcel
shall be designed, inspected during installation
and upon completion of installation, and certified
by a professional engineer registered in the State
of Hawai'i. Any such support system also shall be
subject to Reviewer approval in accordance with
Chapter 5 and the approval of the Parcel Owner
of any adjacent, burdened Parcel, which approval
shall not unreasonably be withheld, conditioned,

or delayed.

(c) Easements for Use of Air Space. The
Founder reserves the right to grant reciprocal
appurtenant easements over and between adja-
cent Parcels and each Parcel and any adjacent
Common Area for the use of air space as reasona-
bly necessary during construction and mainte-
nance of Improvements on a Parcel. The permit-
ted use of air space includes the right to install
and use scaffolding, towers, and cranes, and the
right to swing a crane and its Joad, over the air
space of any adjacent Parcel or Common Area
during the construction of Improvements on a
Parcel and during the maintenance, repair, clean-
ing, and inspection of Improvements on a Parcel.

15.7. Right of Entry for Purposes of In-
spection and Right to Correct

@The Founder, or someone it designates,
may enter onto any Parcel to inspect and correct
problems with the Parcel. The Founder must
give the Owner of the Parcel prior notice, and if]
entering an enclosed structure on the Parcel, ob-
tain the Parcel Owner's prior consent unless it is

an emergency.

During the Development and Sale Period, the
Founder reserves for itself and others it may des-
ignate the right, but not the obligation, to in-
spect, monitor, test, redesign, and correct any
structure, Improvement, fixture, or condition
that may exist on any portion of the property
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within Kaiaulu ‘o Kaka'ako, including Parcels,
and a perpetual non-exclusive right and easement
of access throughout Kaiaulu ‘o Kaka'ako to the
extent reasonably necessary to exercise such

right.

15.8. Easements for Archaeologi-
cal/Historical Sites

There are various archaeological and historical
sites, including burial sites, within Kaiaulu ‘o Ka-
ka'ako ("Sites") that may require periodic access
and maintenance. Some Sites have been identi-
fied; however, others may exist that have yet to
be discovered. The Sites that have yet to be dis-
covered may be located on Parcels.

In the event any Site is discovered on property
within Kaiaulu 'o Kaka'ako, the owner of such
property shall notify Kamehameha Schools of
such Site within 10 days after its discovery and
shall confer with Kamehameha Schools and the
cultural or lincal descendants of Persons associat-
ed with the creation of the Site (to the extent
such Persons may be identified and located
through reasonable means) as to determining an
appropriate method or means of caring for the
Site.

Kamehameha Schools reserves for itself, its as-
signs, and any governmental authority having ju-
risdiction over such Sites a nonexclusive perpetu-
al easement over the Common Area and Parcels
as required or deemed necessary to: (a) travel to
and from the Sites; and (b) inspect, evaluate, per-
form data recovery, maintain, and preserve the
Sites from time to time. Such easement shall af-
fect only such portions of the Common Area and
Parcels as are reasonably nccessary for such pur-
poses.

Kamehameha Schools further reserves for it-
self and the Association the right to grant nonex-
clusive easements over the Common Areas and
Parcels to: (a) travel to and [rom such Sites; (b)
inspect, evaluate, perform data recovery, main-
tain, and preserve such Sites; and/or (c) perform
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traditional, cultural, and/or religious practices at
such Sites, to any Person who 1s or may be enti-
tled under federal and Hawai'i law to exercise
any such rights.

Such easements shall aflect only such portions
of the Common Areas and Parcels as Kamehame
ha Schools or the Association, as the case may be,
deems reasonably necessary for such purposes
and may be subject to such reasonable terms,
conditions, and restrictions that Kamchamcha
Schools or the Association may impose consistent
with federal and Hawai'i law.

Kamehameha Schools reserves for itself and
the Association the right to grant additional
easements or modify existing easements under
this section for Sites discovered in the future and
to comply with federal and Hawai'i law or the
requirements of any governmental or quasi-
governmental entity that has jurisdiction over
matters involving such Sites.

Due to the sensitive nature of this type of
easement, the potential exists for conllict be-
tween persons using easements pursuant to this
section and Parcel Owners. In order to avoid or
eliminate any potential conflicts that may arise,
an environment of mutual respect between Per-
sons using the easements and Parcel Owners
must prevail. Parcel Owners should exercise
caution to avoid disruption of Sites and should
take no action to prevent or hinder access to
Sites. Persons utilizing easements pursuant to
this Section should do so in a careful, considerate,
and conscientious manner and take reasonable
steps to avoid disturbing Parcel Owners and the
Sites.

Ncither the Association nor Kamehameha
Schools shall have any liability for any damages,
increased construction costs, or delays caused by
the existence of, or the discovery of, a Site or the
designation or use of an easement related to such
Site,

15.9. Exercise of Rights of Entry and
Easements; Minimal Interference

Any Person exercising any right or easement
described in this chapter shall minimize interfer-
ence with the use and enjoyment of the Parcel or
Common Area burdened by the easement. Per-
sons exercising such right or easement shall be
responsible for any damage caused to the Com-
mon Area or any Parcel as a result of their actions
in connection with the exercise of such easement
rights. Upon completion ol any work pursuant
to a right or easement, the Person exercising the
right or cascment shall restore the property, to
the extent reasonably possible, to the condition
existing prior to the commencement of the work.
All work performed pursuant to a right or case-
ment under this chapter shall be performed in a
good and workmanlike manner in accordance

with all applicable laws.

The excrcise of rights or easements under this
chapter shall not extend to permitting entry into
the structures on any Parcel, nor shall it unrea-
sonably interfere with the use of any Parcel. In
the case of any right or easement permitting
work to be performed on a Parcel, except in an
emergency, entry onto the Parcel for such pur-
pose shall be made only after reasonable notice to
the Parcel Owner and the occupant of that por-
tion of the Parcel for which entry is desired.



Chapter 16

Disclosures and Waivers

This chapter discloses some important information
about Kaiaulu 'o Kaka'ako for the benefit of prospective
purchasers of Parcels.

16.1. Facilities and Services Open to the
Public

Certain facilities and areas within Kaiaulu 'o
Kaka'ako shall be open for use and enjoyment of
the public. Such facilities and areas may include,
by way of example: roads, sidewalks, parks, and
other gathering areas. The Founder may dedicate
such areas to the public or may designate such
facilities and areas as open to the public prior to
their being conveyed to the Association or a Par-
cel Owner, as applicable. Thereafter, the Board
may designate portions of the Common Area as
being available for public use at any time, subject
to such regulations and restrictions on use as the
Board may impose.

During the Development and Sale Period, no
portion of Kaiaulu 'o Kaka'ako, including any
Parcel, may be conveyed to a governmental enti-
ty or otherwise dedicated to public ownership or
use without the Founder's written consent.

16.2. Safety and Security

Each Parcel Owner and occupant of a
Parcel, and their respective guests and in-
vitees, shall be responsible for their own
personal safety and the safety of employ-
ees, and patrons, and guests, and the secu-
rity of their property in Kaiaulu ‘o Ka-
ka'ako. As provided in Section 12.4, the
Association may maintain or sponsor cer-
tain activities within Kaiaulu 'o Kaka'ako
designed to promote or enhance the level
of safety or security which each person
provides for itself and its property. How-
ever, neither the Association nor the
Founder shall in any way be considered
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insurers or guarantors of safety or securi-
ty within Kaiaulu 'o Kaka'ako, nor shall
any be held liable for any loss or damage
by reason of failure to provide adequate
security or ineffectiveness of security
measures undertaken.

No representation or warranty is made that
any systems or measures, including security mon-
itoring systems or any mechanism or system for
limiting access to any portion of Kaiaulu ‘o Ka-
ka'ako, cannot be compromised or circumvented,
nor that any such systems or security measures
undertaken will in all cases prevent loss or pro-
vide the detection or protection for which the
system is designed or intended. Each Parcel
Owner acknowledges, understands, and shall be
responsible for informing any tenants and other
occupants of its Parcel, that the Association, the
Board and Association committees, the Founder
is not an insurer or guarantor of security or safety
and that each Person within Kaiaulu 'o Kaka'ako
assumes all risks of personal injury and loss or
damage to property resulting from acts of third
parties.

16.3. Changes in Master Plan

Each Parcel Owner acknowledges that Kaiaulu
'o Kaka'ako is a master planned community, the
development of which is likely to extend over
many years and the particulars of which are likely
to change from time to time. In addition, each
Parcel Owner acknowledges that the Master Plan
in existence at the time of the recording of this
Charter is subject to expiration 15 years from its
effective date. As such, each Parcel Owner
agrees that the Association shall not, without the
Founder's prior written consent, engage in, or
use Association funds to support, any protest,
challenge, or other form of objection to
(a) changes in uses or density of property within
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Kaiaulu 'o Kaka'ako; (b) changes in the Master
Plan, including any extension of the time during
which the Master Plan shall remain in effect; or
(c) the creation or formation of a new Master
Plan following the expiration of a previous or
existing Master Plan.

16.4. Assignment of Rights and Obliga-
tions under the Master Plan

All or any of the rights and obligations granted
or imposed under the Master Plan shall be freely
assignable or transferable by Kamehameha
Schools to third parties, including the Associa-
tion, subject to such notice or consent as may be
required under the Master Plan, and provided
that the terms and conditions of the Master Plan
shall be binding upon any such successors, as-
signs, or transferees.

16.5. View Impairment

Neither the Founder nor the Association guar-
antee or represent that any view over and across
any property within or outside Kaiaulu 'o Ka-
ka'ako will be preserved without impairment.

16.6. Contaminated Soils

Portions of Kaiaulu 'o Kaka'ako have been
used in the past for industrial, manufacturing, or
other similar purposes and may contain contami-
nated sub-surface soils that may require remedia-
tion prior to development activitics taking place.
Each Parcel Developer and each Parcel Owner
shall be responsible for determining the existence
of contaminated soils on its Parcel and for com-
plying with such remediation requirements as
may be imposed. The Founder, Founder Affili-
ates, and the Association shall have no obligation
to remediate contaminated soils on any Parcel
except as may otherwise be required under a sep-
arate governmental order, covenant, or agrec-
ment binding upon the Founder, Founder Affili-
ates, or the Association,
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16.7. Public Entertainment Activities

Each Parcel Owner, by acceptance of a deed
to a Parcel, acknowledges that Kaiaulu 'o Ka-
ka'ako may include various public attractions and
that public activities and events such as concerts,
festivals, and similar activities and events, may be
held within Kaiaulu ‘o Kaka'ako. Each Parcel
Owner acknowledges that such events and activi-
ties may result in nuisances, inconveniences, or
hazards to persons and property on or in the vi-
cinity of such events and activities. Each Parcel
Owner covenants, on behalf of itself, its
heirs, successors, and successors-in-title,
that it shall assume all risks associated
with its use and ownership of property in
the Community, including but not limited
to, the risk of property damage or person-
al injury arising from or incidental to such
public entertainment activities.

16.8. Compliance with Governmental
Permits and Approvals

Kaiaulu ‘o Kaka'ako is subject to various gov-
ernmental permits and approvals issued in con-
nection with the development and use of the
property. Each Parcel Owner shall be bound by
the terms of all applicable permits and approvals
and such permits and approvals shall apply and
shall bind the Parcel Owners in accordance with
their terms, notwithstanding anything to the con-
trary in the Governing Documents. Each Parcel
Owner is responsible for determining which gov-
ernmental permits and approvals apply to its Par-
cel and the extent to which they apply.

16.9. Initiation of Litigation by Associa-
tion

The Association shall not initiate any judicial
or administrative proceeding unless first ap-
proved by a vote of Parcel Owners and Sub-Unit
Owners entitled to cast 75% of the total votes in
the Association, except that no such approval
shall be required for actions or proceedings:
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(a) initiated during the Founder Control Pe-
riod with the Founder's approval;

(b) initiated to enforce the provisions of this
Charter, including collection of assessments and
foreclosure of liens;

(¢) initiated to challenge od valorem taxation
or condemnation proceedings;

(d) initiated against any contractor, vendor,
or supplier of goods or services arising out of a
contract for services or supplies ; or

(e) to defend claims filed against the Associa-
tion or to assert counterclaims in proceedings
instituted against it.

This section shall not be amended unless such
amendment is approved by the Founder, during
the Development and Sale Period, and by the
same percentage of votes necessary to institute
proceedings.
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Chapter 17

Rights of Lenders

In order to enhance each Parcel Owner's ability to
obtain financing for the purchase and development of
its property, this chaprer sets forth various provisions for
the benefit of lenders who make mortgage loans and for
the benefit of those agencies which guarantee and insure
mortgage loans made by institutional lenders.

The following provisions are for the benefit of
holders, insurers, and guarantors of Mortgages in
Kaiaulu ‘o Kaka'ako. The provisions of this chap-
ter apply to both this Charter and to the By-
Laws, notwithstanding any other provisions con-
tained therein.

17.1. Notices of Action

An institutional holder, insurer, or guarantor
of a Mortgage which provides a written request
to the Association (such request to state the name
and address of such holder, insurer, or guarantor
and the legal description and street address of the
property to which its Mortgage relates, thereby
becoming an "Eligible Holder"), will be enti-
tled to timely written notice of:

(@) Any condemnation loss or any casualty
loss which affects a material portion of Kaiaulu ‘o
Kaka'ako or which affects any Parcel on which
there is a Mortgage held, insured, or guaranteed
by such Eligible Holder;

(b) Any delinquency in the payment of as-
sessments or charges owed to the Association by
a Parcel subject to the Mortgage of such Eligible
Holder, where such delinquency has continued
for a period of 60 days, or any other violation of
the Governing Documents relating to such Parcel
or the Parcel Owner or occupant which is not
cured within 60 days;

(c) Any lapse, cancellation, or material mod-
ification of any insurance policy maintained by
the Association; and
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(d) Any proposed sanction to be taken
against the Parcel on which the Eligible Holder
has a Mortgage. In addition to notice, an Eligible
Holder shall be given an opportunity to cure any
violation in the same manner as a Parcel Owner
under Section 8.2.

17.2. No Priority

No provision of this Charter or the By-Laws
gives or shall be construed as giving any Parcel
Owner or other party priority over any rights of
the holder of any Mortgage on any Parcel in the
case of distribution to such Parcel Owner of in-
surance proceeds or condemnation awards for
losses to or a taking of the Common Area.

17.3. Notice to Association

Upon request, each Parcel Owner shall be ob-
ligated to furnish to the Association the name and
address of the holder of any Mortgage encumber-
ing such Owner's Parcel.



PART FIVE: COMMUNITY DEVELOPMENT

Chapter 18

Expansion of the Community

The Founder or the Association may expand the ini-
tial property submitted to this Charter as set ﬁmh in
this chapter.

18.1. Expansion by Founder

From time to time, the Founder may submit
to the terms of this Charter all or any portion of
the Additional Property by recording a Supple-
ment describing the additional property to be
submitted. The Founder may record such a Sup-
plement without the consent of any Person ex-
cept the owner of such property, il not the
Founder.

The Founder's right unilaterally to expand
Kaiaulu ‘o Kaka'ako under this section expires 25
years after this Charter is recorded.

Nothing in this Charter shall require the
Founder or any successor to submit the Addition-
al Property to this Charter or to develop any of
the Additional Property in any manner whatsoev-
er; provided, prior to September 1, 2024, the
Founder shall be required to submit to this Char-
ter any property described in the Master Plan that
the Founder (i) redevelops in a manner consistent
with the Master Plan (i.e., the adaptive re-use of a
Parcel or the use of a Parcel as a Pre-
Redevelopment Parcel shall not trigger the obli-
gation to submit the Parcel to this Charter), or
(ii) conveys to a third party. The submission of
any redeveloped property shall occur no later
than the date of completion of construction of the
redevelopment. The submission of any property
conveyed to a third party shall occur no later than
the date of such conveyance.
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18.2. Expansion by the Association

The Association also may submit additional
property to this Charter by recording a Supple-
ment describing the additional property. Any
Supplement which the Association records must
be approved by Parcel Owners and Sub-Unit
Owners representing more than 50% of the total
votes in the Association at a meeting duly called
for such purpose and by the owner of the proper-
ty to be submitted. In addition, during the De-
velopment and Sale Period, the Founder's con-
sent is required. The Association's President and
Sccretary, the owner of the property, and the
Founder, if the Founder's consent is required,
shall sign the Supplement.

18.3. Additional Covenants and Ease-
ments

Any Supplement that the Founder records
may impose additional covenants and easements
on the property described in such Supplement,
such as covenants obligating the Association to
maintain and insure such property and authoriz-
ing the Association to recover its costs through
Service Area Assessments. Such provisions may
be included in a Supplement submitting new
property to this Charter or may be set forth in a
separate Supplement applicable to property pre-
viously submitted to this Charter. If someone
other than the Founder owns the property, then
the Supplement must be signed by such owner
evidencing such owner's consent. Any Supple
ment may add to, create exceptions to, or oth-
erwise modify the terms of this Charter as it ap-
plies to the additional property described in the
Supplement, in order to reflect the different
character and intended use of such property.
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18.4. Effect of Filing a Supplement

A Supplement shall be effective upon record-
ing unless otherwise specified in the Supplement.
On the eflective date of the Supplement, any ad-
ditional property made subject to this Charter
shall be assigned voting rights in the Association
and assessment liability based upon an assignment
of Equivalent Units, as described in Exhibit "D."
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Chagter 19
Additional Reserved Rights

This chapter identifies various reserved rights, which
are in addition to those specifically reserved elsewhere
in the Governing Documents, in order to facilitate the
development and sale of property in the Community and
to protect various property rights and other interests of
Kamehameha Schools.

19.1. Withdrawal of Property

During the Development and Sale Period, the
Founder may amend this Charter to remove all or
any portion of Kaiaulu ‘o Kaka'ako from the cov-
erage of this Charter (a) to accommodate or oth-
erwise respond to changes in, including termina-
tion of, the Master Plan or development plans
generally; or (b) if such withdrawal is not une-
quivocally contrary to the overall general scheme
of development established for Kaiaulu 'o Ka-
ka'ako. Such amendment shall not require the
consent of any Person other than the Parcel
Owner(s) of the property to be withdrawn, if not
the Founder. If the property is Common Area,
the Association shall consent to such withdrawal.
An amendment to withdraw property pursuant to
this section shall be deemed not to materially ad-
versely affect the title to any Parcel under Section
21.2(a).

19.2. Construction and Marketing and
Sales Activities

Notwithstanding anything in the Governing
Documents to the contrary, during the Devel-
opment and Sale Period the Founder and its de-
signees or assigns may construct, use, and main-
tain upon portions of the Common Area and oth-
er property Founder or a Founder Affiliate owns,
such facilities and activities as, in the Founder's
opinion, may reasonably be required, convenient,
or incidental to the construction or marketing
and sale of Parcels. Such permitted facilities and
activities shall include business offices, signs, flags

59

(whether hung from {lag poles or attached to a
structure), banners, balloons, sales offices, hold-
ing or sponsoring special events, and exterior
lighting features or displays.

19.3. Right to Replat

During the Development and Sale Period, the
Founder may replat property that it or any
Founder Affiliate owns and convert Parcels that it
or any Founder Affiliate owns into Common Ar-
ea or the Founder may convert any Common Ar-
ea that it or any Founder Affiliate owns into Par-
cels. The right of any Parcel Owner to replat its
Parcel is subject to the Founder's approval during
the Development and Sale Period and, thereafter,
the Association's approval.

19.4. Right to Approve Changes in Com-
munity Standards

During the Development and Sale Period, no
amendment to or modification of any Rules or
Design Guidelines shall be effective without prior
notice (o and the written approval of the Found-
er.

19.5. Additional Covenants and Re-
strictions

During the Development and Sale Period, no
one other than the Founder may record any addi-
tional covenants or restrictions affecting any por-
tion of the Community without the Founder's
written consent. Any instrument recorded with
out the required consent shall be void and of no
force and effect.

19.6. Exclusive Rights to Use Name of
Development

No Person shall use the name "Kaiaulu ‘o Ka-
ka'ako," any derivative of such name, any associ-
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ated graphic elements, or any logo or depiction
associated with Kaiaulu ‘o Kaka'ako in any printed
or promotional material without the Founder's
prior written consent. However, Parcel Owners
may use the name "Kaiaulu ‘o Kaka'ako" in print-
ed or promotional matter where such term is
used solely to specify that particular property is
located within Kaiaulu 'o Kaka'ako, and the Asso-
ciation shall be entitled to use the words "Kaiaulu
‘o Kaka'ako" in its name.

19.7. Community Systems

The Founder reserves for itself, Founder Affil-
iates, and their respective successors and assigns,
a perpetual right and easement over all property
in Kaiaulu 'o Kaka'ako to install and operate such
telecommunications and other technological sys-
tems as the Founder, in its discretion, deems ap-
propriate to serve any portion of the Communi-
ty. Such right shall include, without limitation,
the Founder's right to select and contract with
companies licensed to provide telecommunica-
tions, cable television, and other community sys-
tems services in the region. The Founder also has
the right to charge individual users a reasonable
fee not to exceed the maximum allowable charge
for such service, as from time to time is defined
by the laws, rules, and regulations of the relevant
government authority, il'applicable.

The Founder and/or the Association shall
have the right, without obligation, to erect or
permit the erection of an aerial, satellite dish, or
other apparatus for a master antenna, cable, or
other communication system for the benefit of all
or a portion of Kaiaulu 'o Kaka'ako, should any
master system or systems be utilized by the Asso-
ciation and require such exterior apparatus.

Notwithstanding the above, there is no guar-
antee or representation that any particular tele-
communications or other community system will
be made available.

In addition to the above, the Founder may en-
ter into lease, license, or other agrecments with
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third parties permitting the installation within the
Community of telecommunications-related im-
provements (e.g., cellular telephone towers),
without regard to whether such improvements
are designed to serve the Community.

19.8. Right to Notice of Design or Con-
struction Claims

During the Development and Sale Period, no
Person shall retain an expert for the purpose of
inspecting the design or construction of any
structures or other Improvements within Kaiaulu
‘o Kaka'ako in connection with or in anticipation
of any potential or pending claim, demand, or
litigation involving such design or construction
unless the Founder is first notified in writing and
given an opportunity to meet with the owner of
the property to discuss the Parcel Owner's con-
cerns and conduct its own inspection.

19.9. Right to Transfer or Assign the
Founder's Rights

Any or all of the Founder's special rights and
obligations set forth in this Charter or the By-
Laws may be transferred in whole or in part to
other Persons. However, such a transfer shall
not reduce an obligation nor enlarge a right be-
yond that which the Founder has under this Char-
ter or the By-Laws. No such transfer or assign-
ment shall be effective unless it is in a recorded
instrument the Founder and the transferee or
assignee signs. The foregoing sentence shall not
preclude the Founder from permitting other Per-
sons to exercise, on a one-time or limited basis,
any right reserved to the Founder in this Charter
where the Founder does not intend to transfer
such right in its entirety. In such case, it shall not
be necessary to record any written assignment
unless necessary to evidence the Founder's con-
sent to such exercise.
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19.10. Rights Reserved to Kamehameha
Schools

There is hereby reserved to Kamehameha
Schools, and granted to its duly authorized
agents, representatives, successors, assigns, licen-
sees, and mortgagees, a perpetual, non-exclusive
easement over Kaiaulu 'o Kaka'ako for the use,
access, and development of the Parcels. This
easement includes, but is not limited to, a right of
ingress and egress over such property for con-
struction of roads and for tying in and installation
of utilities on such property.

Kamehamcha Schools also shall have the non-
exclusive right and power to grant and record
specific easements, access rights, and/or rights-
of-way as may be necessary, in its discretion, in
connection with the orderly development and
maintenance of the Parcels, including temporary,
permanent, exclusive, non-exclusive, perpetual,
and/or fixed in duration easements, access rights,
and/or rights-of-way, and/or easements, access
rights, and/or rights-of-way for storage, staging
of construction and/or for construction parking.

In addition to the above, and in addition to
rights reserved to the Founder which expire upon
expiration of the Development and Sale Period or
sooner, Kamehameha Schools reserves perpetual
approval rights with respect to any of the [ollow-
ing actions:

® any reduction in the Community-
Wide Standard;

® any material amendment or modifica-
tion of the Governing Documents;
and

® the termination of this Charter.

Any of the above actions shall be void and of
no force or effect without Kamehameha Schools'
written consent or approval.
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19.11. Exercise of Rights of Entry and
Easements; Minimal Interference

Any Person exercising any right or easemcnt
described in this chapter shall minimize interfer-
ence with the use and enjoyment of the Parcel or
Common Arca burdened by the casement. Per-
sons exercising such right or easement shall be
responsible for any damage caused to the Com-
mon Area or any Parcel as a result of their actions
in connection with the exercise of such easement
rights. Upon completion of any work pursuant
to a right or easement, the Person exercising the
right or easement shall restore the property, to
the extent reasonably possible, to the condition
existing prior to the commencement of the work.
All work performed pursuant to a right or ease-
ment under this chapter shall be performed in a
good and workmanlike manner in accordance
with all applicable laws.

The exercise of rights or easements under this
chapter shall not extend to permitting entry into
the structures on any Parcel, nor shall it unrea-
sonably interfere with the use of or access to or
within any Parcel. In the case of any right or
casement permitting work to be performed on a
Parcel, except in an emergency, entry onto the
Parcel for such purpose shall be made only after
rcasonable notice to the Parcel Owner and the
occupant of that portion of the Parcel for which
entry is desired.

19.12. Termination of Rights

The Founder or Kamehameha Schools, as ap-
plicable, may voluntarily terminate any of their
rights by recording a written statement specifying
such intent to terminate.



PART SIX: PROCEDURES FOR AND LIMITATIONS ON CERTAIN ACTIONS

Chagter 20

Changes in the Common Area Owned by the Association

Those portions of the Common Area that the Associ-
ation owns are subject to change. This chapter explains
the procedures for partition gf the Common Area, con-
demnation of the Common Area, and the general trans-

fer or dedication of the Common Area.

20.1. Condemnation

ﬁ/\ governmental entity such as a town,
county, or state has the power to condemn prop-
erty for its own uses but generally has to pay the
value of the property to do so.

If any part of the Common Area that the As
sociation owns is taken by any authority having
the power of condemnation or eminent domain,
or conveyed by the Association in lieu of and un-
der threat of condemnation with such approval as
may be required under Section 20.3, each Parcel
Owner shall be entitled to written notice of such
taking or conveyance prior to disbursement of
any condemnation award or proceeds from such
conveyance. Such award or proceeds shall be
payable to the Association to be used as the Board
determines.

If the taking or conveyance involves a portion
of the Common Area on which improvements
have been constructed, the Association shall re-
store or replace such improvements on available
remaining portions of the Common Area, unless
within 60 days after such taking the Founder,
during the Founder Control Period, and Parcel
Owners and Sub-Unit Owners representing at
least 67% of the total votes in the Association
shall otherwise agree. Any such construction
shall be in accordance with plans approved by the
Board. The provisions of Section 11.4 regarding
funds for restoring improvements shall apply.
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If the taking or conveyance does not involve
any improvements on the Common Area, if a
decision is made not to repair or restore, or if net
funds remain after any such restoration or re-
placement is complete, then such award or net
funds shall be treated in the same manner as pro-
ceeds from the sale of Common Area under Sec-
tion 20.3.

20.2. Partition

&Partition is a legal action in which a party
requests to have a portion of one interest in
property split off so that the party can possess
that portion or interest separately from other

parties who have rights in the property.

Except as otherwise specifically permitted in
this Charter, the Common Area owned by the
Association shall remain undivided, and no Per
son shall bring any action to partition any portion
of such Common Area without the written con-
sent of all Parcel Owners. This section shall not
prohibit the Board from acquiring and disposing
of tangible personal property or from acquiring
and disposing of real property that may or may
not be subject to this Charter, with such approval
as may be required under Section 20.3.

20.3. Transfer or Dedication of Common
Area

During the Development and Sale Period (a)
the Founder may dedicate roadways within Kai-
aulu 'o Kaka'ako and other portions of the Com-
mon Area that it or a Founder Affiliate owns to
the City and County of Honolulu, Hawai'i, or to
any other local, state, or federal governmental or
quasi-governmental entity, and (b) the Associa-
tion, upon the Founder's request and without a
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vote of the membership, shall dedicate roadways
and other Common Areas that it owns to the City
and County of Honolulu, Hawai'i, or to any other
local, state, or federal governmental or quasi-
governmentnl entity, as applicable.

The Association also (a) may dedicate por-
tions of the Common Area that it owns to the
City and County of Honolulu, Hawai'i, or to any
other local, state, or federal governmental or
quasi-governmental entity; (b) may subject the
Common Area that it owns to a security interest;
or (c) may transfer or convey any Common Area
that it owns upon the written consent of Parcel
Owners and Sub-Unit Owners representing at
least a majority of the total votes in the Associa
tion.

The proceeds from the sale or mortgaging of
Common Area shall be an asset of the Association
to be used as the Board determines.

No conveyance or encumbrance of Common
Area may deprive any Parcel of rights of access or
support.
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Chapter 21

Termination and Amendment of Charter

This chapter sets out procedures by which the
Founder, the Board, or the Parcel Owners may amend
this Charter to address changes in the plans, needs, or
desires of Kaiaulu ‘o Kaka'ako.

21.1. Term and Termination

This Charter is intended to be of perpetual
duration, unless Parcel Owners and Sub-Unit
Owners representing 80% of the total votes in
the Association and the Founder (during the De-
velopnient and Sale Period) direct the Board to
execute and record a document stating that this
Charter is terminated. In such case, this Charter
shall terminate on the date specified in the termi-
nation document,.

Notwithstanding the above, if any interest
created by this Charter would be unlawful, veid,
or voidable by reason of any rule restricting the
period of time that covenants can affect title to
property, such interest shall expire 20 years from
the date of recording of this Charter.

This section shall not permit termination of
any easement crcated in this Charter for the
benefit of the Founder and/or Kamehameha
Schools without the consent of the Founder or
Kamchamcha Schools, as applicable. This section
shall not permit termination of any easement cre-
ated by or pursuant to Section 15.4 of this Char-
ter without the consent of the utility or service
Other ease-
ments created in this Charter shall continue in
effect following termination of this Charter un.
less the recorded document memorializing the

provider holding such easement.

termination of this Charter otherwise specifically
provides that the easement is terminated.

21.2. Amendment

(a) By Founder. Until termination of the
Development and Sale Period, the Founder may
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unilaterally amend this Charter for any purpose;
provided, no amendment that would materially
adversely affect the title to any Parcel shall be
binding upon such Parcel unless the Parcel Own-
er shall consent in writing. Without limitation,
the Founder's right to amend shall include the
right to amend to accommodate or correspond to
material changes in the Master Plan and, upon
expiration of the Master Plan, the right to impose
any governmental restriction or requirement
previously imposed under the Master Plan.

(b) By the Board. The Board may unilater-
ally amend this Charter if such amendment is
necessary (i) to bring any provision into compli-
ance with any applicable governmental statute,
rule, regulation, or judicial determination; (ii) to
enable any reputable title insurance company to
issue title insurance coverage on the Parcels;
(iii) to satisfy the requirements of any local, state,
or federal governmental agency; or (iv) to clarify
or correct technical, typographical, or scrivener's
errors. However, no amendment under this par-
agraph that would adverscly affect the title to any
Parcel shall be binding upon such Parcel unless
the Parcel Owner shall consent in writing.

(c) By Owners. Except as otherwise specifi-
cally provided above and clsewhere in this Char-
ter, this Charter may be amended only by the
affirmative vote or written consent, or any com-
bination thereof, of Parcel Owners and Sub-Unit
Owners representing 67% of the total votes in
the Association. In addition, during the Devel-
opment and Sale Period, any such amendment
shall also require the Founder's written consent.

Notwithstanding the above, the percentage of
votes necessary to amend a specific clause shall
not be less than the prescribed percentage of af-
firmative votes required for action to be taken
under that clause.
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If the percentage of votes necessary to amend
a specific clause is not specified, the percentage of
votes required for action shall be 67%.

(d) Validity and Effective Date. No
amendment may remove, revoke, or modify any
right or privilege of the Founder without the
written consent of the Founder (or the assignee
of such right or privilege).

No amendment may remove, revoke, or
modify any right or privilege of Kamehameha
Schools without the written consent of Kame-
hameha Schools.

If a Parcel Owner consents to any amendment
to this Charter or the By-Laws, it will be conclu-
sively presumed that such Parcel Owner has the
authority to consent, and no contrary provision in
any Mortgage or contract between the Parcel
Owner and a third party will affect the validity of
such amendment.

Any amendment shall become elfective upon
recording unless a later effective date is specified
in the amendment. Any procedural challenge to
an amendment must be made within six months
of its recordation or it shall be presumed that
such amendment was validly adopted. In no
event shall a change of conditions or circumstanc-
es operate to amend any provisions of this Char-
ter.

(e) Exhibits. Exhibits"A," "B," and "D"
are incorporated by this reference, and this chap-
ter shall govern amendment of those exhibits.
Exhibit "C" is incorporated by this reference and
may be amended under Chapter 7 or pursuant to
this section. Exhibit "E" is attached for informa-
tional purposes and may be amended as provided
in that exhibit or in the provisions of this Charter
that refer to such exhibit.
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THIS COMMUNITY CHARTER FOR KAIAULU 'O KAKA'AKO is made and executed by the
undersigned Founder this 16 day of September, 2014.

THE FOUNDER: TRUSTEES OF THE ESTATE OF BERNICE PAUAHI
BISHOP AFORESAID

STATE OF HAWAT'l )
) SS:
CITY AND COUNTY OFHONOLULU )
On — SEP 1 6 201 before me appeared
ROBERT K. W. H. NCBRIGA JANEEN-ANN AHULANIOLDS . and

b wvut SEAWE WILHELM , solely as TRUSTEES OF THE ESTATE OF BERNICE

PAUAHI BISHOP and not individually, to me known to be the persons described in the foregoing

instrument and who did say that they executed the foregoing instrument as their free act and deed as

such Trustees. -~ =
; A
Signature:

Name: Notary Pubic, State of Hewaii

Notary Public, o T ane <o
(Official Stamp or Seal)

My commission expires:
NOTARY CERTIFICATION STATEMENT

Document ldentification or Description: Community Charter for Kaiaulu ‘o Kaka'ako

Doc. Date: September 014  Undeled attime of netarization

No. of Pages: \V Jurisdiction: First Circuit

NIRRT SEP 16 20

Signature of Notary Date of Notarization and Ld
: Certification Statement
MICHELLE M. FRIAS

N

(Official Stamp or Seal)

Printed Name of Notary
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EXHIBIT "A"

Land Initially Submitted

LAND BLOCK E (Tax Map Key No. (1) 2-1-055-041)

ITEM FIRST:

All of that certain parcel of land (being portion(s) of the land(s) described in and covered by Royal Patent
Number 4483, Land Commission Award Number 7712, Apana 6, No. | to M. Kekuanaoa no V. Kamama-
lu) situate, lying and being at Kaakaukukui, Kakaako, City and County of Honolulu, State of Hawaii, being
LOT 1 of the consolidation and resubdivision of Blocks 8-A and 8-B, Lanc and Street Reserve of the "Ka-
kaako Subdivision", and the remainder of Block 7 of the "Kakaako Subdivision"”, as shown on subdivision
map dated May 12, 2014, approved by the Department of Planning and Permitting of the City and County
of Honolulu on May 23, 2014 (File Number 2013/SUB-154), said map and description being more particu-
larly shown in AFFIDAVIT OF ROBERT K. Y. LEE, recorded as Document No. A-53240636, and thus
bounded and described as per survey dated June 6, 2014:

Beginning at the south corner of this parcel of land, being also the east corner of Lot 2, and situated along
the northwesterly side of Keawe Street, the coordinates of said point of beginning referred to Government
Survey Triangulation Station "PUNCHBOWL" being 5,017.35 feet south and 4,432.94 feet west, and
thence running by azimuths measured clockwise from true South:

1. 145° 16' 30" 97.17 feet along Lot 2, being also a portion of Royal Patent 4483,
Land Commission Award 7712, Apana 6, No. 1 to M.
Kekuanaoa no. V. Kamamaly;

2. 228° 30 11.35 feet along the same;

3. 145° 17" 24.39 feet along the same;

4. 55° 17! 85.10 feet along the same;

S. 146° 7 101.15 feet along the northeasterly side of Ala Moana Boulevard;

6. 50° 30' 0.17 feet along the same;

7. 145° 17' 80.58 feet along the same;

8. 174° 25' 144.25  [eet along the same;

9. 230° 30 124,52 feet along the southeasterly side of South Street;

10, 320° 30' 79.83 feet along Lot 3, being also a portion of Royal Patent 4483,

Land Commission Award 7712, Apana 6, No. 1 to M.
Kekuanaoa no V. Kamamalu;

11, 230° 30' 70.29 feet along the same;



12.  320° 30' 203.03 feetalong the same;

13, 230° 30 63.67 feetalong the same;
14, 320° 30 146.57 feetalong the southwesterly side of Auaht Street;
15. 50° 30 90.63 feet along the northwesterly side of Keawe Street, to the

point of beginning and containing an area of 111,518 square
feet, more or less;

The aforementioned premises having been divided into 456 apartment units more particularly described in
the Declaration of Condominium Property Regime dated June 20, 2013, recorded as Document No.
A-49201356A, as amended, as shown on Condominium Map No. 5177, and recorded in the Bureau of
Conveyances of the State of Hawaii (the "Declaration of Condominium Property Regime").

TOGETHER WITH all right, title and interest in and to each of the apartment units described in the
Declaration of Condominium Property Regime.

ITEM SECOND:

Al} of that certain parcel of land (being portion(s) of the land(s) described in and covered by Royal Patent
Number 4483, Land Commission Award Number 7712, Apana 6, No. | to M. Kekuanaoa no V. Kamama-
lu) situate, lying and being at Kaakaukukui, Kakaako, City and County of Honolulu, State of Hawaii, being
LOT 2 of the consolidation and resubdivision of Blocks 8-A and 8-B, Lane and Street Reserve of the "Ka-
kaako Subdivision", and the remainder of Block 7 of the “Kakaako Subdivision", as shown on subdivision
map dated May 12, 2014, approved by the Department of Planning and Permitting of the City and County
of Honolulu on May 23, 2014 (File Number 2013/SUB-154), said map and description being more particu-
larly shown in AFFIDAVIT OF ROBERT K. Y. LEE, recorded as Document No. A-53240636, and thus
bounded and described as per survey dated June 6, 2014:

Beginning at the east corner of this parcel of land, being also the south corner of Lot 1, and situated along
the northwesterly side of Keawe Street, the coordinates of said point of beginning referred to Government
Survey Triangulation Station "PUNCHBOWL" being 5,017.35 feet south and 4,432.94 feet west, and
thence running by azimuths measured clockwise from true South:

1. 50° 30' 74.09 feet along the northwesterly side of Keawe Street;
2. 145° 17' 129.06 feet along the northeasterly side of Ala Moana Boulevard,
3. 235° 17" 85.10 feet along Lot 1, being also a portion of Royal Patent 4483,

Land Commission Award 7712, Apana 6, No. 1 to M.
Kekuanaoa No. V. Kamamalu;

4, 325° 17 24.39 feet along the same;
S. 48° 30' 11.35 feetalong the same;
6. 325° 16' 30" 97.17 feet along the same, to the point of beginning and contain-

ing an area of 9,584 square [eet, more or less.



ITEM THIRD:

All of that certain parcel of land (being portion(s) of the land(s} described in and covered by Royal Patent
Number 4483, Land Commission Award Number 7712, Apana 6, No. 1 to M. Kekuanaoa no V. Kamama-
lu) situate, lying and being at Kaakaukukui, Kakaako, City and County of Honolulu, State of Hawaii, being
LOT 3 of the consolidation and resubdivision of Blocks 8-A and 8-B, Lane and Street Reserve of the "Ka-
kaako Subdivision”, and the remainder of Block 7 of the "Kakaako Subdivision", as shown on subdivision
map dated May 12, 2014, approved by the Department of Planning and Permitting of the City and County
of Honolulu on May 23, 2014 (File Number 2013/SUB-154), said map and description being more particu-
larly shown in AFFIDAVIT OF ROBERT K. Y. LEE, recorded as Document No. A-53240636, and thus
bounded and described as per survey dated June 6, 2014:

Beginning at the east corner of this parcel of land, being also the northeast corner of Lot 1, and situated
along the southwesterly side of Auahi Street, the coordinates of said point of beginning referred to Gov-
ernment Survey Triangulation Station "PUNCHBOWL" being 4,719.39 feet south and 4,301.92 feet west,
and thence running by azimuths measured clockwise from true South:

1. 50° 30' 63.67 feet along Lot 1, being also a portion of Royal Patent 4483,
Land Commission Award 7712, Apana 6, No. 1 to M.

Kekuanaoa No. V. Kamamalu;

2. 140° 30 203.03 feet along the same;

3. 50° 30' 70.29 feet along the same;

4, 140° 30 79.83 feet along the same;

5. 230° 30' 113.96 feet along the southeasterly side of South Street;

6. Thence along the intersection of South and Auahi Streets, on a curve to the right with a radius of

20.00 feet, the chord azimuth and distance being:

275° 30’ 28.28 [eet;

7. 320° 30' 262.86 feet along the southwesterly side of Auahi Street, to the
point of beginning and containing an area of 23,535 square
feet, more or less.

LAND BLOCK F
Tax Map Key No. (1) 2-1-055-003

All of that certain parcel of land (being a portion of the land described in and covered by Royal Pa-
tent Number 4483, Land Commission Award Number 7712, Apana 6, No. 1 to M. Kekuanaoa no
V. Kamamalu) situate, lying and being at Kaakaukukui, Kakaako, Honolulu, City and County of
Honolulu, State of Hawaii, being Lot A, Block 9, of “Kakaako Section,” as delineated on Bishop Es-
tate Map No. 1045B, and thus bounded and described:



Beginning at the south corner of this lot, the west corner of Lot B, and on the northeast side of Ala
Moana, the coordinates of said point of beginning referred to Government Survey Triangulation
Station “PUNCHBOWL” being 5,207.19 fect south and 4,372.41 feet west, and thence running by
azimuths measured clockwise from true South:

1. 138° 38’ 125.07 feet along the northeast side of Ala Moana;
2. 230° 30 186.95 feet along the southeast side of Keawe Street;
3. 320° 30 125.00 feet along the remainder of Apana 6, No. 1,

of Land Commission Award 7712, Royal Pa-
tent 4485 to M. Kekuanaoa no V. Kamamalu;

4, 50° 30' 182.87 feet along Lot B to the point of beginning and
containing an area of 23,114 square feet,
more or less.

Tax Map Key No. (1) 2-1-055-006

All of that certain parcel of land (being a portion of the land described in and covered by Royal Pa-
tent Number 4483, Land Commission Award Number 7712, Apana 6, No. 1 to M. Kekuanaoa no
V. Kamamalu) situate, lying and being at Kaakaukukui, Kakaako, Honolulu, City and County of
Honolulu, State of Hawait, being a portion of Lot D, Block 9, of “Kakaako Section,” as delineated
on Bishop Estate Map No. 1045B, bearing Tax Key designation (1) 2-1-055-006, and containing an
area of 21,361 square feet, more or less.

Tax Map Key No. (1) 2-1-055-021

Al of that certain parcel of land (being a portion of the land described in and covered by Royal Pa-
tent Number 4483, Land Commission Award Number 7712, Apana 6, No. 1 to M. Kckuanaoa no
V. Kamamalu) situate, Iying and being at Kaakaukukui, Kakaako, Honolulu, City and County of
Honelulu, State of Hawaii, being Lot B, Block 9, of “Kakaako Section,” as delineated on Bishop Es-
tate Map No. 1045B, and thus bounded and described:

Beginning at the west corner of this lot, the south corner of Lot A, and on the northeast side of Ala
Moana, the coordinates of said point of beginning referred to Government Survey Triangulation
Station “PUNCHBOWL” being 5,207.19 feet south and 4,372.41 feet west, and thence running by
azimuths measured clockwise from true South:

1. 230° 30 182.87 feet along Lot A;

2. 320° 30 225.00 feet along the remainder of Apana 6, No. 1,
of L.C. Aw. 7712, R. P. 4483 to M.
Kekuanaoa no V. Kamamalu;

3. 50° 30’ 175.54 feet along the northwest side of Coral Street;

4, 138° 38 225.12 feet along the northeast side of Ala Moana to
g
the point of beginning, and containing an area
of 40,321 square feet, more or less.



Tax Map Key No. (1) 2-1-055-026

All of that certain parcel of land (being a portion of the land described in and covered by Royal Pa-
tent Number 4483, Land Commission Award Number 7712, Apana 6, No. | to M. Kekuanaoa no
V. Kamamalu) situate, lying and being at Kaakaukukui, Kakaako, Honolulu, City and County of
Honolulu, State of Hawaii, being a portion of Lot D, Block 9, of “Kakaako Section,” as delineated
on Bishop Estate Map No. 1045B, bearing Tax Key designation (1) 2-1-055-026, and containing an
area of 5,000 square feet, more or less.

Tax Map Key No. (1) 2-1-055-038

All of that certain parcel of land (being a portion of the land described in and covered by Royal Pa-
tent Number 4483, Land Commission Award Number 7712, Apana 6, No. 1 to M. Kekuanaoa no
V. Kamamalu) situate, lying and being at Kaakaukukui, Kakaako, Honolulu, City and County of
Honolulu, State of Hawaii, being Lot C, Block 9, of “Kakaako Section,” as delineated on Bishop Es-
tate Map No. 1045B, and thus bounded and described:

Beginning at the north corner of this lot, the south corner of the intersection of Keawe and Auahi
Street, the coordinates of said point of beginning referred to Government Survey Triangulation Sta-
tion “PUNCHBOWL,” being 4,878.78 [eet south and 4,170.53 feet west, and running thence by
azimuths measured clockwise from true South:

1. 320° 30 205.00 feet along the southwest side of Auahi Street;
2. 50° 30’ 181.80 feet along Lot D;

3. 140° 30’ 205.00 feet along Lots B and A;

4. 230° 30 181.80 feet along the southeast side of Keawe Street

to the point of beginning and containing an
area of 37,269 square feet, more or less.

Saving and excepting therefrom, that certain parcel of land conveyed to the City and County of
Honolulu, a municipal corporation of the State of Hawaii, by deed dated September 3, 1963, rec-
orded in Book 4595 at Page 425, and being more particularly described as follows:

Parcel 16-A of EAST KAKAAKO IMPROVEMENT DISTRICT:

Being a portion of Lot C, Block 9, of “Kakaako Section” and being also a portion of Royal Patent
Number 4483, Land Commission Award 7712, Apana 6, No. 1 to M. Kekuanaoa no V. Kamamalu,
situated at Kaakaukukui, Honolulu, City and County of Honolulu, State of Hawaii, being more par-
ticularly described as follows:

1. 230° 30 38.00 feet along the southeast side of Keawe Strect;

2. 320° 30 205.00 feet along the present side of Keawe Street;

3. 50° 30’ 8.00 feet along Lot D, Block 9 of “Kakaako Sec-
tion”;



4, 140° 30 175.00 feet along the proposed southwest side of
Auahi Street along the remainder of Lot C,
Block 9 of “Kakaako Section™;

5. Thence along the proposed south corner of Auahi and Keawe Street along the re-
mainder of Lot C, Block 9 of “Kakaako Sec-

tion,” on a curve to the left with a radius of
30.00 feet, the chord azimuth and distance
being:

95° 30° 42.43 feet to the point of beginning and containing
an area of 1,833 square feet, more or less.

NOTES:

1. Appurtenances and encumbrances affecting the above described parcels have been intentionally
omitted.

2. The “Bishop Estate Map” refers to those maps of the Trustees of the Estate of Bernice Pauahi Bishop
located at their offices.

3. The foregoing descriptions are subject to discrepancies, conflicts in boundary lines, shortages and
overages in area, encroachments, or any other matters which a correct survey would disclose.



EXHIBIT "B"

Additional Property

Any and all property lying and being in the City and County of Honolulu, Hawai'i, that is within
the Kakaako Community Development District and being bounded by those certain streets known (as of the
date of recording of this Charter) as King Street, Piikoi Street, and Punchbow! Street, and by the Pacific
Ocean.

Note to clerk and title examiners:

This Charter is not intended to create an encumbrance on title to the property de-
scribed in this Exhibit "B." Such title may be encumbered only with the consent of the
owner of the applicable property by filing a Supplement in accordance with Chapter 18.



EXHIBIT "C"

Initial Rules

The purpose of Rules is not to anticipate all acceptable or unacceptable behavior in advance. It is ex-
pressly intended that the Reviewer under Chapter 5, and the Board, as appropriate, have discretion to ap-
prove or disapprove actions or items, or to enforce or not enforce technical violations of the Governing
Documents, based upon aesthetic or other considerations consistent with the Governing Documents. As
such, while something may be approved or permitted under one set of circumstances, the same thing may
be disapproved under a different set of circumstances. Exercising discretion in approvals or enforcement
shall not be construed as a waiver of approval or enforcement rights, nor shall it preclude the Board from
taki.ng enforcement action in any circumstances it deems appropriate.

The following shall apply to all of Kaiaulu ‘o Kaka'ako until such time as modified pursuant to this Char-
ter.

1. General. Kaiaulu 'o Kaka'ako shall be used only for purposes consistent with the Master Plan, this
Charter, and any Supplement.

2. Restricted Activities. Unless expressly authorized by, and then subject to such conditions as
may be imposed by, the Board, the following activities are prohibited within Kaiaulu 'o Kaka'ako:

(@) Parking any vehicles in designated "no parking" areas, or parking of mobile homcs, recreation-
al vehicles, boats and other watercraft, and trailers in areas other than those designated for such purposes;
provided, construction, service, and delivery vehicles shall be exempt from this provision during normal
business hours for such period of time as is reasonably necessary to provide service or to make a delivery to
any Parcel or the Common Area and temporary marketing and construction trailers are permitted in areas
the Founder or the Board designates. Keeping stored or inoperable vehicles anywhere within Kaiaulu ‘o
Kaka'ako is prohibited, cxcept that vehicles may be stored in assigned parking spaces in residential devel-
opments;

(b) Raising, breeding, or keeping animals, except that a reasonable number of dogs, cats, or other
usual and common household pets may be kept in a residential dwelling. Animals brought into Kaiaulu ‘o
Kaka'ako shall be kept on a leash or otherwise confined in a manner acceptable to the Board. Any animal
which is permitted to roam free, or, in the Board's sole discretion, makes objectionable noise, endangers
the health or safety of any individual or other animal, or constitutes a nuisance or inconvenience shall be
removed upon the Board's request. If the animal’s owner fails to honor such request, the Board may re-
move or provide for the removal of the animal from Kaiaulu ‘o Kaka'ako;

(c) Any activity that emits foul or obnoxious odors or creates excessive noise or other conditions
that tend to disturb the peace or threaten the safety of others, cach as determined in the Board's rcasonable
discretion;

(d) Any activity that violates local, state, or federal laws or regulations; however, the Board shall
have no obligation to take enforcement action in the event of a violation;



(e) Activities that tend to cause an unclean, unhealthy, or untidy condition to exist outside of en-
closed structures;

(f) Any noxious or offensive activity which in the Founder's or the Board's reasonable determina-
tion tends to cause embarrassment, discomfort, annoyance, or nuisance to persons using the Common Area
or other portions of Kaiaulu ‘o Kaka'ako;

(g) Outside burning of trash, leaves, debris, or other materials, except during the normal course
of pcrmitted construction;

(h) Use and discharge of firecrackers and other fireworks, except that the Association may sponsor
or otherwise permit structured and supervised fireworks displays from time to time;

(i) Accumulation of rubbish, trash, or garbage except between regular garbage pick-ups, and then
only in approved containers;

() Discharge of firearms; provided, the Board shall have no obligation to take action to prevent
or stop such discharge;

(k) On-site storage of fuel, except that a reasonable amount of fuel may be stored for emergency
purposes and for the operation maintenance vehicles, generators, and similar equipment;

(I) Any activities which materially disturb or destroy the vegetation, wildlife, wetlands, or air
quality within Kaiaulu 'o Kaka'ako or which use excessive amounts of water or which result in unreasonable
levels of sound or light pollution; and

(m) Any modification of any thing, permanently or temporarily, on any Parcel, whether such por-
tion is improved or unimproved, except in strict compliance with the provisions of Chapter 5. This shall
include, without limitation, signs, fences of any kind, and satellite dishes and antennas, except that:

(i) a satellite dish designed to receive direct broadcast satellite services, including direct-
to-home satellite services, that is one meter or less in diameter;

(ii) a satellite dish designed to receive video programming services via multipoint distribu-
tion services, including multi-channel multipoint distribution services, instructional television fixed ser-
vices, and local multipoint distribution services, that is one meter or less in diameter or diagonal measure-
ment; or

(iif) an antenna that is designed to receive television broadcast signals;

(collectively, "Permitted Antennas") shall be permitted on Parcels, subject to such reasonable require-
ments as to location and screening as may be set forth in the Design Guidelines, consistent with applicable
law, in order to minimize obtrusiveness as viewed from streets and adjacent property.

) property

(n) Hanging garments, towels, laundry, signs, or other objects from, and the accumulation or ex-
cessive storage of items on, balconies.



EXHIBIT "D"

Allocating Liability for Assessments and Allocating Votes Among Parcel

1. Assignment of Equivalent Units. For purposes of allocating Common Expenses and Service
Area Expenses among Parcels, and for purposes of allocating votes in the Association among Parcels, each
Parcel shall be assigned Equivalent Units. The number ol Equivalent Units for each Parcel is determined in
accordance with the table set forth below based upon the size of the Parcel and the land use classifications
within the Parcel, including all uses within the Parcel, as determined by actual uses.

Land Use Classification* Equivalent Units*
All Parcels, developed or undeveloped — without re- 150 per acre of land (rounded up or
gard to use (excluding Common Areas and Exempt Property) down to the nearest acre) **
Pre-Redevelopment Parcel 150 per acre of land (rounded up or
down to the nearest acre) (no addi-
tional Equivalent Units assigned for
structures on a Pre-Redevelopment
Parcel) **
Retail and service establishments, including, without 1 per 150 square feet of gross floor
limitation, banks (including ATM's) and other financial ser- area**¥
vices and institutions
Restaurants 1 per 150 square feet of gross floor
area
Art galleries, museums, places qf worship, libraries, 0.15 per 150 square feet of gross
nonprofit educational, research, or cultural institutions floor area
General Office 1 per 150 square leet of gross floor
area
Residential units (single family atiached, detached, 1 per dwelling unit****
and condominium)
Multi-family rental apartments 1.5 per apartment dwelling unit
Industrial Use 0.15 per 150 square feet of gross
floor area
Other uses Fdkdedkok
Exempt property (or as provided in Section 14.8) 0




* Allocations based upon the acreage of the Parcel shall be made at the time a Parcel is submitted
to this Charter. Additional points based on actual uses will be allocated to each Parcel upon the earlier of
(i) the issuance of a certificate of occupancy for the Improvement containing, or to contain, such use, or (ii)
the date upon which the intended use commences. In the case of a change in use, the new allocation shall
be made as of the date upon which the new use actually commences. A "certificate of occupancy" is that
certificate or approval issued by the City and County of Honolulu, Hawai'i, as applicable as a final condition
of occupancy or use of an Improvement on a Parcel.

*k With the exception of Pre-Redevelopment Parcels, allocations based on Parcel acreage shall
apply in addition to allocations based on gross floor area or number of units. Pre-Redevelopment Parcels
are assigned Equivalent Units based on acreage of the Parcel only, without regard to structures. A Pre-
Redevelopment Parcel is a Parcel designated in writing by the Founder as one for which the intent ultimate-
ly is to remove or functionally alter the existing improvements on the Parcel for use in a manner designed
to comply with the Master Plan. Alternatively, a Parcel designated in writing by the Founder as one for
which the intent is to remin existing structures indefinitely, with or without substantial alteration, but
change the use to comply with the Master Plan shall receive an allocation based upon acreage and improve-
ments on and use of the Parcel. The Founder, at any time and from time to time, may make and may
change, in writing, such designations.

*kk “Gross floor area" shall be the area within an enclosed structure intended for occupancy or
other use, as determined by a licensed engineer or architect. To the extent applicable, the definition of
“gross floor area” set forth in the applicable zoning ordinance pertaining to Kaiaulu ‘o Kaka'ako, as may be
amended from time to time, shall be followed in making any determination of the gross floor area of a use
within a Parcel. For calculation purposes, square footages shall be rounded up or down to the nearest mul-
tiple of 150 (subject to a minimum square footage, after rounding, of 150 square feet).

*%k* A dwelling unit shall be the structure or the portion of a structure designed for occupancy by a
single household (e.g., a condominium unit or a single rental apartment unit).

*%%**  During the Development and Sale Period, the Founder unilaterally may amend this Exhibit "D"
to create additional Land Use Classifications and to assign Equivalent Units to such new use.

The Founder shall make all determinations of land use classification during the Development and Sale
Period. Thereafter, the Board shall determine land use classifications; provided, the land use classification
of a Parcel or any portion of a Parcel hereunder shall not be changed once established unless there has been
a change in predominant use. The land use classification of all or a portion of a Parcel (and, as such, the
Equivalent Units assigned to the Parcel) shall change upon (a) the redevelopment of a Pre-Redevelopment
Parcel, and (b) the change in predominant use of all or a portion of a Parcel which is not a Pre-
Redevelopment Parcel.

2. Calculating Equivalent Units - Examples.

® A 2-acre Pre-Redevelopment Parcel containing any number of structures and uses would be as-
signed 300 Equivalent Units (2 acres X 150 = 300).



® A 2.acre Parcel containing 10,000 square feet of retail use and 10,000 square feet of restaurant
use would be assigned 434 Equivalent Units (2 acres X 150 = 300; 10,000 square feet of re-
tail/150 = 67; 10,000 square [eet of restaurant/150 = 67.

® A 2-acre Parcel containing a 150-unit residential condominium project use would be assigned
450 Equivalent Units (2 acres X 150 = 300; 150 units X 1 = 150).

3. Calculation of Assessments. The share of any Common Expenses to be assessed by the Associa-
tion against a Parcel shall be represented by a fraction, the numerator of which is the number of Equivalent
Units assigned to the particular Parcel and the denominator of which is the total number of Equivalent Units
assigned to all Parcels subject to such assessment. Such fraction shall be multiplied by the total dollar
amount of the Cemmon Expense budget assigned to all Parcels in order to determine the dollar amount of
the assessment to be levied against the particular Parcel.

4. Calculation of Votes. Each Parcel shall be allocated the number of votes corresponding to the

number of Equivalent Units within the Parcel.

5. Computation by Board. The land use classification and number of Equivalent Units assigned to
cach Parcel, and the share of assessments (stated as a percentage) to be levied on cach Parcel subject to as-
sessment, shall be computed at least annually by the Board. If a use within a Parcel changes during the fiscal
year, the Board shall be authorized to adjust the assessment against the Parcel effective with such change in
use, but the Board need not reallocate assessments against all Parcels to take into account such change until
the next annual budget. Notice of the percentages for each Parcel (including a summary of the computa-
tions) shall be sent to each Parcel Owner together with the notice of the assessment.

In the event that additional real property is made subject to this Charter during the Association's fiscal
year, for computation of Equivalent Units, the Board shall recompute assessment percentages and votes for
each Parcel and send notice of such recomputed percentages to each Owner; provided, no adjustments shall
be made in any assessments previously levied to reflect such recomputation.
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BY-LAWS
OF

KAJAULU 'O KAKA'AKO OWNERS ASSOCIATION, INC.

Chapter 1

Name, Principal Office, and Definitions
1.1. Name.

The name of the corporation is Kaiaulu 'o
Kaka'ako Owners Association, Inc. (the "Asso-~
ciation").

1.2, Principal Office.

The Association's principal office shall be lo-
cated in the City and County of Honolulu, Ha-
wai'i. The Association may have such other of-
fices as the Board may determine or as the Asso-
ciation's affairs require.

1.3. Definitions.

The words used in these By-Laws shall be
given their normal, commonly understood defini-
tions.  Capitalized terms shall have the same
meaning as set forth in that certain recorded
Community Charter for Kaiaulu 'o Kaka'ako, as it
may be amended (the "Charter"). The term
"majority," as used in these By-Laws, means
those votes, Parcel Owners, or other group, as
the context may indicate, totaling more than 50%
of the total eligible number.



Chapter 2

Membership: Meetings, Quorum, Voting, Proxies

2.1, Memb ership .

The Association shall have two classes of
membership, one class cohsisting of the Parcel
Owners and one class consisting of the Founder,
as more fully set forth in the Charter. Provi-
sions of the Charter pertaining to membership
are incorporated by this reference.

2.2, Place of Meetings.

The Association shall hold meetings at the
Association's principal office or at such other
suitable place the Board may designate.

2.3. Association Meetings.

(a) General. The first Association meet-
ing, whether a regular or special meeting, shall be
held during the Association's first full fiscal year
following its incorporation, but not later than
one year after the closing of the first conveyance
of a Parcel to a Person other than a Parcel Devel-
Oper.

(b) Annual Meetings. The Board shall
schedule a regular annual meeting to occur within
90 days before or after the close each of the Asso-
ciation's fiscal years, on such date and at such
time and place as the Board shall determine.

(c) Special Meetings. The President
may call special meetings. In addition, the
President or the Secretary shall call a special
meeting if so directed by Board resolution or
upon written petition of Parcel Owners repre-
senting at least ten percent of the total votes in
the Association.

(d) Open Meetings. Association meet-
ings shall be open to all Parcel Owners and Sub-
Unit Owners (collectively, "Owner(s)"). The
Board may regulate Owners' participation in dis-
cussions at meetings; provided after the Founder

Control Period, at any regular or special meet-
ing, Owners must be given an opportunity to
make comments during a designated time. If
the meeting agenda is limited to specific topics,
Owners' comments may be limited to those top-
ics.

2.4. Notice of Meetings.

The President, the Secretary, or the officers
or other persons calling a meeting of the Owners
shall deliver or cause to be delivered to each
Owner entitled to vote at such meeting a written
notice stating the place, day, and hour of the
meeting. In the case of a special meeting or
when otherwise required by statute, the Charter,
or these By-Laws, the purpose or purposes for
which the meeting is called shall also be stated in
the notice. No business shall be transacted at a
special meeting except as stated in the notice.

Such notice shall be delivered by such means
as permitted under Section 9.5, at least 10 but
not more than 60 days before the date of such
meeting.

2.5. Waiver of Notice.

Waiver of notice of an Association meeting
shall be deemed the equivalent of proper notice.
Any Owner may waive, in writing, notice of any
Association meeting, either before or after such
meeting. An Owner's attendance at a meeting
shall be deemed a waiver by such Owner of no-
tice of the time, date, and place thereof, unless
the Owner specifically objects to lack of proper
notice at the time the meeting is called to order.
Attendance at a special meeting also shall be
deemed a waiver of notice of all business trans-
acted at such meeting unless an objection on the
basis of lack of proper notice is raised before the
business is put to a vote.




2.6. Adjournment of Meetings.

If any Association meeting cannot be held
because a quorum is not present, the Owners
representing a majority of the votes present at
such meeting may adjourn the meeting to a time
at least 15 but not more than 30 days from the
scheduled date of the original meeting.

At the reconvened meeting, if a quorum un-
der these By-Laws is present, any business may
be transacted that might have been transacted at
the meeting originally called. If those in atten-
dance at the original meeting do not fix a time
and place for reconvening the meeting, or if for
any reason a new date is fixed for reconvening
the meeting after adjournment, the Board shall
provide notice to the Owners of the time and
place for reconvening the meeting in the manner
prescribed for regular meetings.

Owners present at a duly called or held
meeting at which a quorum is present may con-
tinue to do business until adjournment, notwith-
standing the departure of enough Owners to
leave less than a quorum, provided at least a ma-
jority of the votes required. to constitute a quo-
rum must approve any action taken.

2.7. Voting.

- The voting rights with respect to the Parcels
shall be as set forth in the Charter and in these
By-Laws, and such voting rights provisions are
specifically incorporated by this reference.  Per-
sons entitled to vote may vote in person, by
proxy, or by written ballot in accordance with
such rules and procedures as the Board may

adopt.
2.8. Proxies.

On any matter to be voted on by the Own-
ers, each Owner entitled to vote may vote in per-
son or by proxy, subject to the limitations of
Hawai'i law and subject to any specific provision
to the contrary in the Charter or these By-Laws.
A proxy shall be valid for only a specified meet-

ing of the Association and any adjournments of
such meeting.

Every proxy shall be in writing, shall identify
the Association, the date of the meeting to which
it pertains, the date of the proxy, and the Parcel
or Sub-Unit for which it is given. The proxy
also shall contain the signature and printed name
of the Owner or his duly authorized attorney-in-
fact and must be filed with the Association's Sec-
retary no later than 4:30 pm on the second busi-
ness day prior to the meeting for which it is to be
effective.  Unless the proxy specifically provides
otherwise, a proxy shall be presumed to cover
the entire vote which the Owner giving such
proxy is entitled to cast, and in the event of any
conflict between two or more proxies purporting
to cover the same voting rights, the later dated
proxy shall prevail, or if dated as of the same
date, both shall be deemed invalid.

Every proxy shall be revocable and shall
automatically cease upon (a) conveyance of any
Parcel or Sub-Unit for which it was given; or (b)
the Secretary's receipt of written notice of revo-
cation of the proxy or of the death or judicially
declared incompetence of an Owner who is a
natural person, unless a shorter period is speci-

fied in the proxy.

In addition to the above, the form and distri-
bution of proxies shall conform to the require-
ments set forth in the Hawai'i Planned Commu-
nity Associations Act, Section 421]-4.

2.9. Quorum.

Except as these By-Laws, the Charter, or the
Articles may otherwise provide, the presence of
Owners representing at least 25% of the total
votes in the Association shall constitute a quorum
at all Association meetings and the vote of Own-
ers representing a majority of the total eligible
votes cast shall constitute the action of the Own-
ers.



2.10. Conduct of Meetings.

The President or a Board-approved designee
shall preside over all Association meetings. The
Secretary shall ensure that minutes of the meet-
ings are kept in accordance with the requirements
of the Hawai'i Planned Community Associations
Act and that all resolutions adopted and all other
transactions occurring at such meetings are kept
with the Association's books.

2.11. Action Without a Meeting.

Any action required or permitted by law to
be taken at a meeting of the Owners may be
taken without a meeting, without prior notice,
and without a vote if Owners representing at
least the minimum number of votes in the Asso-
ciation necessary to authorize such action at a
meeting, if all Owners entitled to vote on such
matter were present and voted, sign a written
consent specifically authorizing the proposed ac-
tion. Such consents shall be signed within 60
days after receipt of the earliest dated consent,
dated, and delivered to the Association. Such
consents shall be filed with the Association's min-
utes and shall have the same force and effect as a
vote of the Owners at a meeting.




Chapter 3

Board of Directors: Selection, Meetings, Powers

A. Composition and Selection.
3.1.  Governing Body; Qualifications.

The Board shall govern the Association's af-
fairs. Each director shall have one vote. Di-
rectors shall be Parcel Owners or Sub-Unit
Owners and no Parcel may have more than one
representative (e.g., the Parcel Owner and a Sub-
Unit Owner of a Sub-Unit within the Parcel) on
the Board at a time except in the case of a Parcel
containing Sub-Units with different uses which
are entitled to vote on directors as provided be-
low and in the case of directors the Founder ap-
points.

3.2, Number of Directors.

The Board shall consist of three directors, as
provided in Section 3.3.

3.3.  Selection of Directors; Term of Of-
fice.

(a) Initial Board. The initial Board
shall consist of three directors appointed by the
Founder and identitied in the Articles of Incorpo-
ration. The initia]l directors shall serve until
their successors are appointed or elected as pro-
vided in this Section.

(b) Directors During the Founder Con-
trol Period. Except as otherwise provided in
this subsection, the Founder may appoint, re-
move, and replace Board members until termina-
tion of the Founder Control Period. During
such period, the Owners other than the Founder
shall be entitled to elect a minority of the total
number of directors according to the following
schedule (directors elected by the Owners are
referred to as "Owner Directors").

Within 30 days after the time that Persons
other than Parcel Developers hold title to 50% of

the total acreage intended to be included within
Kaiaulu 'o Kaka'ako under the Master Plan, or
whenever the Founder earlier determines, the
President shall call for an election by which the
Owners shall be entitled to elect one director.
The Owners other than the Founder shall elect
such director "at-large." The directors shall
continue to be appointees of the Founder.

The Owner Directors elected pursuant to the
above paragraph shall be elected for a term of
two years or until the happening of the event de-
scribed in Section 3.3(c)(i), whichever is shorter.
If such director's term expires prior to the hap-
pening of the event described in Section 3.3(c)(i),
a successor shall be elected for a like term.

(c) Directors After the Founder Control
Period.

(i)  After termination of the Founder
Control Period, the Board shall be increased to
five directors and, within 30 days after termina-
tion of the Founder Control Period, the Presi-
dent shall call for an election by which the Parcel
Owners and/or Sub-Unit Owners, as applicable,
shall be entitled to elect all five Owner Directors
as follows:

® Two directors shall be elected by Per-
sons casting votes associated with resi-
dential uses on the Parcels ("Residen-
tial Directors").

®  One director shall be elected by Persons
casting votes associated with retail uses
on the Parcels ("Retail Director").

®  One director shall be elected by Persons
casting votes associated with general of-
fice uses on the Parcels (" Office Direc-
tor").



©  One director shall be elected at-large by
a vote of all Parcel Owners ("At-Large
Director").

The number of votes assigned to particular
uses shall be calculated as provided in Exhibit
"D" to the Charter. ~With respect to any Parcel
containing Sub-Units, if different Sub-Units
within the Parcel have different uses (e.g., a Par-
cel may contain residential Sub-Units and retail
Sub-Units), then the Sub-Unit Owners within
such Parcel, as opposed to the Parcel Owner of
the Parcel, shall cast votes for directors; pro-
vided, if a group of like use Sub-Units are gov-
erned by a condominium or other owners asso-
ciation with no other members, the vote for such
Sub-Units shall be cast by the board of directors
of such owners association, as the directors of
such association determine among themselves.
Otherwise, the vote for a Parcel shall be cast by
the Parcel Owner.

During the Founder Control Period, the
Founder shall initially determine which Parcels,
or portions of Parcels, fall into which use catego-
ries. The Founder shall make such determina-
tion on the intended uses in accordance with the
Master Plan or based upon actual use. After
termination of the Founder Control Period, the
Board shall make determinations relating to use
categories based upon actual use.

(i) In order to establish staggered
terms among the directors, one Residential Di-
rector, the Retail Director, and the Office Direc-
tor elected pursuant to subsection (c)(i) shall
serve until the second annual meeting following
the termination of the Founder Control Period.
The remaining directors elected pursuant to sub-
section (c)(i) shall serve until the third annual
meeting following the termination of the Founder
Control Period.  Thereafter, upon expiration of
the term of office of each Owner Director, the
Parcel Owners or Sub-Unit Owners entitled to
elect such director shall be entitled to elect a suc-
cessor to serve a term of two years. Owner
Directors shall hold office until their respective

successors have been elected. Directors may
serve any number of consecutive terms.

3.4. Nomination and Election Proce-
dures.

(a) Nomination of Candidates. Prior
to each election of directors, the Board shall pre-
scribe the opening date and the closing date of a
reasonable filing period in which every eligible
person who has an interest in serving as a director
may file as a candidate for any position to be filled
by a vote of the Parcel Owners.

The Board also may appoint a Nominating
Committee to make nominations for election to
the Board., The Nominating Committee, if any,
shall consist of at least three Persons, including a
chairman, who shall be a Board member, and two
or more Parcel Owners or Sub-Unit Owners or
representatives of Parcel Owners or Sub-Unit
Owners.

In preparation for each election, the Nomi-
nating Committee, if created, shall meet and
make as many nominations for election to the
Board as it shall in its discretion determine, but in
no event less than the number of positions to be
filled at such election. The Nominating Com-
mittee shall nominate separate slates for the di-
rectors to be elected at-large or from particular
uses within Kaiaulu 'o Kaka'ako. In making its
nominations, the Nominating Committee shall
use reasonable efforts to nominate candidates
representing the diversity which exists within the
pool of potential candidates.

Nominations shall also be permitted from the
floor at the meeting at which any election is held.
All candidates shall have a reasonable opportunity
to communicate their qualifications to the Parcel
Owners and to solicit votes.

(b) Election Procedures. At each elec-
tion, voting shall be by written ballot cast by
mail, facsimile transmission, electronic mail, or
at a meeting, as the Board determines, or by any




other method permitted by Hawai'i law. Each
Parcel Owner or Sub-Unit Owner may cast all
votes assigned to his or her Parcel or Sub-Unit for
each position to be filled from any slate of candi-
dates on which such Parcel Owner or Sub-Unit
Owner is entitled to vote. Under no circum-
stances shall cumulative voting be permitted in
any election of directors.

3.5. Removal of Directors and Vacan-
cies.

Any Owner Director may be removed, with
or without cause, by the vote of the Parcel Own-
ers or Sub-Unit Owners holding a majority of the
votes entitled to be cast for the election of such
director.  Any director whose removal is sought
shall be given notice prior to any meeting called
for that purpose. Upon removal of a director,
the Parcel Owners or Sub-Unit Owners entitled
to elect the removed director shall elect a succes-
sor for the remainder of the term of such direc-
tor.

At any meeting at which a quorum is present,
a majority of the directors may remove any
Owner Director who (a) has three consecutive
unexcused absences from Board meetings; (b) is
more than 30 days delinquent (or represents a
Parcel which is so delinquent) in the payment of
any assessment or other charge due the Associa-
tion; or (c) fails to cure a violation of the Govern-
ing Documents pertaining to the Parcel for which
he or she represents the Parcel Owner or per-
taining to a Sub-Unit he or she owns after being
given notice from the Board or its designee and a
reasonable opportunity to cure such violation.
The Board may appoint a successor to fill the va-
cancy for the remainder of the term.

In the event of the death, disability, or resig-
nation of an Owner Director, the Board may de-
clare a vacancy and appoint a successor to fill the
vacancy until the next annual meeting, at which
time the Parcel Owners or Sub-Unit Owners
entitled to fill such directorship shall elect a suc-
cessor for the remainder of the term.

This Section shall not apply to directors the
Founder appoints. The Founder shall appoint a
successor to fill any vacancy on the Board result-
ing from the death, disability, or resignation of a
director appointed by the Founder.

B. Meetings.
3.6. Organizational Meetings.

The Board shall hold an organizational meet-
ing within 30 days following each annual Associa-
tion meeting at such time and place as the Board
shall fix for the purpose of electing officers and
providing for such other organizational functions
as deemed appropriate.

3.7. Regular Meetings.

The Board shall hold regular meetings at such
time and place as a majority of the directors shall
determine, but the Board shall meet at least two
times during each fiscal year with at least one
meeting during each half of the fiscal year.

3.8. Special Meetings.

The Board shall hold special meetings when
called by written notice the President, Vice
President, or any two directors sign.

3.9. Notice; Waiver of Notice.

Notices of Board meetings shall specify the
time and place of the meeting and, in the case of a
special meeting, the nature of any special business
to be considered. The Board shall notify each
director of meetings by: (a) personal delivery; (b)
first class mail, postage prepaid; (c) overnight
delivery service (e.g., FedEx), with proof of re-
ceipt; (d) telephone communication, either di-
rectly to the director or to a person at the direc-
tor's office or home who would reasonably be
expected to communicate such notice promptly
to the director; or (e) facsimile, electronic mail,
or other electronic communication device, with
confirmation of transmission. All such notices
shall be given at or sent to the director's tele-



phone number, fax number, electronic mail ad-
dress, or sent to the director's address as shown
on the Association's records. The Board shall
deposit notices sent by first class mail into a
United States mailbox at least five business days
before the day of the meeting. The Board shall
give notices by personal or overnight delivery,
telephone, or other electronic device at least 72
hours before the time set for the meeting.

Transactions of any Board meeting, however
called and noticed or wherever held, shall be as
valid as though taken at a meeting duly held after
regular call and notice if (a) a quorum is present,
and (b) either before or after the meeting each
director not present signs a written waiver of
notice, a consent to holding the meeting, or an
approval of the minutes. The waiver of notice
or consent need not specify the purpose of the
meeting. Notice of a meeting also shall be
deemed given to any director who attends the
meeting without protesting before or at its com-
mencement about the lack of adequate notice.

3.10. Telephonic Participation in Meet-
ings.

Members of the Board or any committee the
Board designates may participate in a Board or
committee meeting by conference telephone or
similar communications equipment through
which all persons participating in the meeting can

hear each other. Participation in a meeting pur-

suant to this section shall constitute presence at
such meeting.

3.11. Quorum of Board.

At all Board meetings, a majority of the di-
rectors shall constitute a quorum for the transac-
tion of business, and the votes of a majority of the
directors present at a meeting at which a quorum
is present shall constitute the Board's decision,
unless Hawai'i law, these By-Laws, or the Char-
ter specifically provide otherwise. A meeting at
which a quorum is initially present may continue
to transact business, notwithstanding the depar-

ture of directors, if at least a majority of the re-
quired quorum for that meeting approves any
action taken. If the Board cannot hold a meet-
ing because a quorum is not present, a majority
of the directors present may adjourn the meeting
to a time not less than five nor more than 30 days
from the date of the original meeting. At the
reconvened meeting, if a quorum is present the
Board may transact, without further notice, any
business it might have transacted at the original
meeting.

3.12. Conduct of Meetings.

The President or any designee the Board ap-
proves by resolution shall preside over all Board
meetings. The Secretary shall ensure that min-
utes of the meetings are kept and that all resolu-
tions and all transactions occurring at such meet-
ings are included in the Association's records.

3.13. Open Meetings; Executive Session.

(a)  Subject to the provisions of subsection
3.13(b) and Section 3.14, all Board meetings
shall be open to all Parcel Owners and Sub-Unit
Owners entitled to vote on Association matters.
Parcel Owners who are not directors may par-
ticipate in any discussion or deliberation unless a
majority of a quorum of the Board votes other-
wise. In any case, the President may limit the
time any such individual may speak.

(b) Upon approval of a majority of a quo-
rum of the Board, the President may adjourn any
Board meeting and reconvene in executive ses-
sion, and may exclude persons other than direc-
tors, to the extent permitted by Hawai'i law.
Notwithstanding the above, the Board may ad-
journ and reconvene in executive session only to
discuss and vote upon ina.tters concerning per-
sonnel or litigation in which the Association is or
may become involved, or as may be necessary to
protect the attorney-client privilege of the Asso-
ciation.
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3.14. Action Without a Formal Meeting.

Any action to be taken or which may be
taken at a Board meeting may be taken without a
meeting if the directors sign a written consent,
setting forth the action so taken. Such consent
shall have the same force and effect as a unani-
mous vote.

C. Powers and Duties.
3.15. Powers.

The Board shall have the power to administer
the Association's affairs, perform the Associa-
tion's responsibilities, and exercise the Associa-
tion's rights as set forth in the Governing Docu-
ments and as provided by law. The Board may
do or cause to be done on the Association's behalf
all acts and things except those which the Gov-
erning Documents or Hawai'i law require to be
done and exercised by the membership.

3.16. Duties.

The Board’s duties shall include, without
limitation:

(a) preparing and adopting, in accordance
with the Charter, an annual budget establishing
each Owner's share of the Common Expenses
and any Service Area Expenses;

(b) levying and collecting such assessments
from the Owners and other Persons responsible
for paying shared expenses pursuant to any
agreement or recorded covenant;

(c) providing for the operation, care, up-
keep, and maintenance of the Area of Common
Responsibility consistent with the Community-

Wide Standard;

(d)  designating, hiring, and dismissing per-
sonnel necessary to carry out the Association's
rights and responsibilities and where appropriate,
providing for compensation of such personnel
and for the purchase of equipment, supplies, and

materials to be used by such personnel in the per-
formance of their duties;

(e) depositing all funds received on the
Association's behalf in a bank depository which it
shall approve and using such funds to operate the
Association; however, in the Board's business
judgment any reserve funds may be deposited in
depositories other than banks;

()  making and amending Rules in accor-
dance with the Charter;

(g) opening bank accounts on the Associa-
tion's behalf and designating the signatories re-
quired;

(h) making or contracting for the making
of repairs, additions, and improvements to or
alterations of the Common Area in accordance
with the Governing Documents;

(i)  enforcing by legal means the provisions
of the Governing Documents and bringing any
proceedings which may be instituted on behalf of
or ‘against Owners concerning the Association;
however, the Association's obligation in this re-
gard shall be conditioned in the manner provided
in the Charter;

()  obtaining and carrying property and
liability insurance and fidelity bonds, as provided
in the Charter, paying the cost thereof, and filing
and adjusting claims, as appropriate;

(k)  paying the cost of all services rendered

to the Association;

(1)  keeping a detailed accounting of the

Association's receipts and expenditures;

(m) making available to any prospective
purchaser of a Parcel or Sub-Unit, any Parcel
Owner, any Sub-Unit Owner, and the holders,
insurers, and guarantors of any Mortgage on any
Parcel, current copies of the Governing Docu-
ments and all other books, records, and financial



statements of the Association as provided in Sec-
tion 7.3;

(n) permitting utility suppliers to use por-
tions of the Common Area reasonably necessary
to the ongoing development or operation of the
Community; and

(o) indemnifying a director, officer or
committee member, or former director, officer
or committee member of the Association to the
extent such indemnity is required by Hawai'i law,
the Articles and these By-Laws.

3.17. Conflicts of Interest; Code of Eth-
ics.

Unless otherwise approved by a majority of
the other directors, no Owner Director may
transact business with the Association or any As-
sociation contractor during his or her term as
director or within two years after the term ex-
pires. A director shall promptly disclose in
writing to the Board any actual or potential con-
flict of interest affecting the directors relative to
his or her performance as a director. A direc-
tor's failure to make such disclosure shall be
grounds for removal by a majority vote of the
other Board members.

Notwithstanding the above, directors ap-
pointed by the Founder may be employed by or
otherwise transact business with the Founder or
its affiliate, and the Founder may transact busi-
ness with the Association or its contractors.

The Board may create and adopt a written
"Code of Ethics” applicable to all directors and
officers. The Code of Ethics shall incorporate
the above standards ‘and other conduct rules it
deems appropriate. At a minimum, the Code
of Ethics shall require each officer and director to
conduct himself or herself in a manner consistent
with the Board Standards described in Section
6.1.  Each officer and director, as a pre-
condition to service, shall acknowledge and
agree, in writing, to abide by the Code of Ethics.

10




Chapter 4

Officers

4.1. Officers.

The Association's officers shall include a
President, Vice President, Secretary, and Treas-
The President and Secretary shall be
elected from among the Board members; other
officers may, but need not, be Board members.
The Board may appoint such other officers, in-

urer.

cluding one or more Assistant Secretaries and
Assistant Treasurers, as it shall deem desirable,
such officers to have such authority and perform
such duties as the Board prescribes.  Any two or
more offices may be held by the same person,
except the offices of President and Vice Presi-

dent.

4.2, Election and Term of Office.

The Board shall elect the Association's offi-
cers at the first Board meeting following each
annual meeting of the Owmers, to serve until
their successors are elected.

4.3. Removal and Vacancies.

The Board may remove any officer whenever
in its judgment the Association's best interests
will be served, and may fill any vacancy in any
office arising because of death, resignation, re-
moval, or otherwise, for the unexpired portion
of the term.

4.4. Powers and Duties.

The Association's officers shall have such
powers and duties as generally pertain to their
respective offices, as well as such powers and
duties as the Board may specifically confer or im-
pose as long as such duties are not inconsistent
with these By-Laws.

The President shall be
The
President (i) presides at all meetings of the Asso-

(a) President.
the Association's chief executive officer.
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ciation and of the Board; (ii) has all the general
powers and duties which are usually vested in the
office of President of a corporation organized
under the laws of the State of Hawai'i; (iii) has
general supervision, direction, and control of the
business of the Association, subject to the control
of the Board; and (iv) sees that all orders and
resolutions of the Board are carried into effect.

(b) Secretary. The Secretary (i) keeps
the minutes of all meetings of the Board and of
the Association; (ii) has charge of such books,
papers, and records as the Board may direct; (iii)
maintains a record of the names and addresses of
the Parcel Owners and Sub-Unit Owners entitled
to vote for the mailing of notices; and (iv) in gen-
eral, performs all duties incident to the office of
secretary.

(c) Treasurer. The Treasurer shall have
primary responsibility for preparing the budget as
provided for in the Charter and may delegate all
or part of the preparation and notification duties
to a finance committee, management agent, or
both. The Treasurer (i) is responsible for Asso-
ciation funds; (ii) keeps full and accurate financial
records and books of account showing all receipts
and disbursements; (iii) prepares all required fi-
nancial data and tax returns; (iv) deposits all
monies or other valuable effects in the name of
the Association in depositories as may from time
to time be designated by the Board; (v) prepares
the annual and supplemental budgets of the Asso-
ciation; (vi) reviews the accounts of the managing
agent on a monthly basis in the event a managing
agent is responsible for collecting and disbursing
Association funds; and (vii) performs all duties
incident to the office of Treasurer.

4.5. Resignation.

Any officer may resign at any time by giving
written notice to the Board, the President, or the
Secretary.  Such resignation shall take effect on



the date of the receipt of such notice or at a later
time specified therein. Unless the resignation
specifies, acceptance of such resignation shall not
be necessary to make it effective.
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Chapter 5

Committees
5.1. General.

The Board may, in the manner provided in
the Hawai'i Planned Community Associations
Act, appoint such committees as it deems appro-
priate to perform such tasks and to serve for such
periods as the Board may designate by resolution.
Each committee shall operate in accordance with
the terms of such resolution.

5.2. Covenants Committee.

In addition to any other committees that the
Board may establish pursuant to Section 5.1, the
Board may appoint a Covenants Committee con-
sisting of at least three but no more than five Per-
sons who shall not be officers, directors, or em-
ployees of the Association, or the spouse, parent,
sibling, or child of any officer, director, or em-
ployee. Acting in accordance with the provi-
sions of the Charter, these By-Laws, and resolu-
tions the Board may adopt, the Covenants Com-
mittee, if established, shall be the hearing tribunal
of the Association and shall conduct all hearings
held pursuant to Chapter 8 of these By-Laws.
The Covenants Committee shall have no respon-
sibility for seeking out violations of the Govern-
ing Documents.

5.3. Service Area Committees.

Those Persons within a Service Area who are
entitled to vote on Service Area matters may
elect a Service Area Committee to determine the
nature and extent of services, if any, which it de-
sires to have the Association provide to the Ser-
vice Area, over and above those services which
the Association provides to all Parcels in Kaiaulu
'o Kaka'ako. A Service Area Committee, if
elected, shall consist of no more than three rep-

" resentatives of the property within the Service
Area.

The election of a Service Area Committee
may be held by written ballot sent to all Parcel
Owners and Sub-Unit Owners entitled to vote
on matters relating to the Service Area, or at a
meeting of all such Persons within the Service
Area, as the Board determines. The Board or
any Person entitled to vote on matters relating to
the Service Area may nominate candidates for
election to the Service Area Committee. That

- number of candidates equal to the number of po-

sitions to be filled receiving the most votes shall
be elected.

Service Area Committee members shall be
elected for a term of one year or until their suc-
cessors are elected. Any director elected to the
Board from a Service Area shall be an ex officio
member of the Service Area Committee. The
members of the committee shall elect a chairper-
son from among themselves, who shall preside at
its meetings and shall be responsible for transmit-
ting any and all communications to the Board.

In the conduct of its duties and responsibili-
ties, each Service Area Committee shall abide by
the notice and quorum requirements applicable
to the Board under Sections 3.9, 3.10, and 3.11.
Meetings of a Service Area Committee shall be
open to all Owners of Parcels in the Service Area
and their representatives.



Chapter 6

Standards of Conduct; Liability and Indemnification

6.1. Standards for Directors and Offi-

cers.

‘The Board shall exercise its powers in a rea-
sonable, fair, nondiscriminatory manner and shall
adhere to the procedures established in the Gov-
erning Documents.

In performing their duties, directors and offi-
cers shall act as fiduciaries and shall be insulated
from liability to the maximum extent provided
for directors of corporations under Hawai'i law
and as otherwise provided by the Governing
Documents. Directors and officers shall dis-
charge their duties as directors or officers, and as
members of any committee to which they are
appointed, in a manner that the director or offi-
cer believes in good faith to be in the best interest
of the corporation and with the care that an ordi-
narily prudent person in a like position would
exercise under similar circumstances. A direc-
tor is entitled to rely on information, opinions,
reports, or statements, including financial state-
‘ments and other financial data, prepared or pre-
sented by others to the extent authorized under
Hawai'i law.

6.2. Liability.

(@) A director or officer shall not be per-
sonally liable to the Association, any Parcel
Owner, any Sub-Unit Owner, or any other Per-
son for any action taken or not taken as a director
if the director has acted in accordance with Sec-
tion 6.1,

(b) Pursuant to the business judgment
rule, a director also shall not be personally liable
for any action taken or not taken as a director if

the director:

(i)  acts within the expressed or im-
plied scope of the Governing Documents and his
or her actions are not ultra vires;
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(ii) affirmatively undertakes to make
decisions which he or she reasonably believes are
necessary for the Association's continued and suc-
cessful operation and, when decisions are made,
makes them on an informed basis;

(ili) acts on a disinterested basis,
promptly disclosing any real or potential conflict
of interests (pecuniary or other), and avoiding
participation in decisions and actions on matters
as to which he or she has a conflict of interest
(beyond that which all directors have by virtue of
their ownership or occupancy of property within
Kaiaulu 'o Kaka'ako); and

(iv) acts in a non-fraudulent manner
and without reckless indifference to the Associa-
tion's affairs.

(c) The Association's officers, directors,
and committee members shall not be liable for
any mistake of judgment, negligent or otherwise,
except for their own individual willful misfea-
sance, malfeasance, misconduct, or bad faith.
The officers and directors shall have no personal
liability with respect to any contract or other
commitment made or action taken in good faith
on the Association's behalf (except to the extent
that such officers or directors may also be owners
of property within Kaiaulu 'o Kaka'ako).

6.3. Indemnification.

Subject to the limitations of Hawai'i law, the
Association shall indemnify, defend, and hold
harmless every officer, director, and committee
member for, from, and against all damages and
expenses, including counsel fees and expenses,
reasonably incurred in connection with any ac-
tion, suit, or other proceeding (including settle-
ment of any suit or proceeding, if approved by
the then Board) to which he or she may be a party
by reason of being or having been an officer, di-
rector, or committee member, except that the




Association shall have no obligation to indemnify
any individual against liability or expenses in-
curred in connection with a proceeding:

(@)  brought by or in the right of the Asso-
ciation, although it may reimburse the individual
for reasonable expenses incurred in connection
with the proceeding if it is determined, by the
court or in the manner provided above, that the
individual met the relevant standard of conduct
under Hawai'i law; or

(b) to the extent that the individual is ad-
judged liable for conduct that constitutes:

(i)  appropriation, in violation of his
or her duties, of any business opportunity of the
Association; :

(if) - intentional misconduct or know-
ing violation of the law;

(iii) an unlawful distribution to
members, directors or officers; or

(iv) receipt of an improper personal
benefit.

This right to indemnification shall not be exclu-
sive of any other rights to which any present or
former officer, director, or committee member
may be entitled. The Association shall, as a
Common Expense, maintain adequate general
liability and officers' and directors' liability insur-
ance to fund this obligation, if such insurance is

reasonably available.
6.4. Advancement of Expehses.

In accordance with the procedures and sub-
ject to the conditions and limitations set forth by
Hawai'i law, the Board may authorize the Asso-
ciation to advance funds to pay for or reimburse
the reasonable expenses incurred by a present or
former officer, director or committee member in
any proceeding to which he or she may be a party
by reason of being or having been an officer, di-
rector, or committee member of the Association.
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Chapter 7

Management and Accounting

7.1. Compensation of Directors and Of-

ficers.

The Association shall not compensate direc-
tors and officers for acting as such unless Owners
representing a majority of the total votes in the
Association approve such compensation at an As-
sociation meeting. The Association may reim-
burse any director or officer for expenses he or
she incurs on the Association's behalf upon ap-
proval of a majority of the other directors.
Nothing herein shall prohibit the Association
from compensating a director or officer, or any
entity with which a director or officer is affili-
ated, for services or supplies he or she furnishes
to the Association in a capacity other than as a
director or officer pursuant to a contract or
agreement with the Association. However,
such director must make known his or her inter-
est to the Board prior to entering into such con-
tract, and a majority of the Board, excluding any
interested director, must approve such contract.

7.2. Managing Agent.

The Board may employ for the Association
professional management agents at such compen-
sation as the Board may establish, to perform
such duties and services as the Board shall author-
ize. 'The Board may delegate such powers as are
necessary to perform the manager's assigned du-
ties but shall not delegate policy-making author-
ity or ultimate responsibility for those duties set
forth in Section 3.16. The Board may employ

-the Founder or any Founder Affiliate as managing
agent or manager.

The Board may delegate to one of its mem-
bers the authority to act on its behalf on all mat-
ters relating to the duties of the managing agent
or manager which might arise between Board
meeﬁngs.
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The managing agent shall not accept remu-
neration from vendors, independent contractors,
or others providing goods or services to the As-
sociation, whether in the form of commissions,
finder's fees, service fees, prizes, gifts, or other-
wise; any thing of value received shall benefit the
The shall
promptly disclose to the Board any financial or

Association. managing  agent
other interest which it may have in any firm pro-

viding goods or services to the Association.

7.3. Accounts and Reports.

(@) The Board shall follow the following
accounting standards unless the Board by resolu-
tion specifically determines otherwise:

(i)  accounting and controls should
conform to generally accepted accounting princi-

ples; and

(ii) the Association's cash accounts
shall not be commingled with any other accounts.

(b) Commencing at the end of the first
quarter following the year in which the first Par-
cel is sold and closed, financial reports shall be
prepared for the Association at least quarterly
containing:

(i) an income statement reflecting
all income and expense activity for the preceding

period;

(i) a statement reflecting all cash
receipts and disbursements for the preceding pe-
riod;

(i)

status of all accounts in an "“actual" versus "ap-

a variance report reﬂecting the

proved"” budget format;

a balance sheet as of the last day

(iv)
of the preceding period; and




(v)  a delinquency report listing all
Parcel Owners and Sub-Unit Owners, as applica-
ble, who are delinquent in paying any assessments
at the time of the report (any assessment or in-
stallment thereof shall be considered to be delin-
quent on the 15th day following the due date
unless the Board specifies otherwise by resolu-
tion).

(c) Association financial reports shall be
made available for review as and in the manner
provided in the Hawai'l Planned Community As-
sociations Act.

7.4.

Borrowing.

The Association shall have the power to bor-
row money for any legal purpose. However,
the Board shall obtain Owner approval in the
same manner provided in the Charter for Special
Assessments if the proposed borrowing is for the
purpose of making discretionary capital im-
provements and the total amount of such bor-
rowing, together with all other debt incurred
within the previous 12-month period, exceeds or
would exceed 20% of the Association's budgeted
gross expenses for that fiscal year.

7.5. Right to Contract.

The Association shall have the right to con-
tract with any Person for the performance of

This right shall
include, without limitation, the right to enter

various duties and functions.

into common management, operational, or other
agreements with trusts, condominiums, coopera-
tives, and other owners or residents associations,
within and outside Kaiaulu 'o Kaka'ako. The
Board shall consent to any common management
agreement.

7.6.  Agreements, Contracts, Deeds,
- Leases, Checks, Etc.

All Association agreements, contracts, deeds,
leases, checks, and other instruments shall be
executed by at least two officers or by such other
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person or persons as the Board may designate by
resolution.



Chapter 8

Enforcement Procedures

The Association shall have the pawer, as pro-
vided in the Charter, to impose sanctions for any
To the
extent specifically required by the Charter, the
Board shall comply with the following procedures

prior to imposition of sanctions:

violation of the Governing Documents,

8.1. Notice and Response.

The Board or its delegate shall serve the al-
leged violator with written notice describing (a)
the nature of the alleged violation, (b) the pro-
posed sanction to be imposed, (c) the alleged vio-
lator shall have 10 days to present a written re-
quest for a hearing to the Board or the Covenants
Committee (if one has been appointed pursuant
to Chapter 5), and (d) a statement that the pro-
posed sanction may be imposed as contained in
the notice unless a hearing is requested within 10
days of the notice.

The alleged violator shall respond to the no-
tice of the alleged violation in writing within such
10-day period, regardless of whether the alleged
violator is challenging the imposition of the pro-
posed sanction.  If the alleged violator cures the
alleged violation and notifies the Board in writing
within such 10-day period the Board may, but

shall not be obligated to, waive the sanction.

Prior to the effectiveness of sanctions im-
posed pursuant to this Chapter, proof of proper
notice shall be placed in the minutes of the Board
or Covenants Committee, as applicable. Such
proof shall be deemed adequate if a copy of the
notice, together with a statement of the date and
manner of delivery, is entered by the officer, di-
rector, or agent who delivered such notice.
The notice requirement shall be deemed satisfied
if the alleged violator or its representative re-
quests and appears at the hearing.
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8.2. Hearing,.

If a hearing is requested within the allotted
10-day period, the hearing shall be held before
the Covenants Committee, or if one has not been
appointed, then before the Board in executive
' The alleged violator shall be afforded a
reasonable opportunity to be heard. The min-
utes of the meetings of the Board or Covenants
Committee, as applicable, shall contain a written
statement of the results of the hearing (i.e., the
Board's or Committee's decision) and the sanc-

session.

tion, if any, to be imposed.

If a timely request for a hearing is not made,
the sanction stated in the notice shall be imposed;
provided the Board or Covenants Committee
may, but shall not be obligated to, suspend any
proposed sanction if the violation is cured within
the 10-day period.
constitute a waiver of the right to sanction future
violations of the same or other provisions and

Such suspension shall not

rules by any Person.
8.3. Appeal.

Following a hearing before the Covenants
Committee, the violator shall have the right to
appeal the decision to the Board: To exercise
this right, the violator must deliver a written no-
tice of appeal to the Association's manager,
President, or Secretary within 10 days after the
hearing date.

A e W P A O gy D T
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Chapter 9
Miscellaneous

9.1. Fiscal Year.

The Association's fiscal year shall be the cal-
endar year unless the Board establishes a different
fiscal year by resolution.

9.2, Parliamentary Rules.

Except as may be modified by Board resolu-
tion, Robert's Rules of Order (current edition) shall
govern the conduct of Association proceedings
when not in conflict with Hawai'i law or the
Governing Documents.

9.3. Conflicts.

If there are conflicts among the provisions of
Hawai'i law, the Articles of Incorporation, the
Charter, and these By-Laws, the provisions of
Hawai'i law, the Charter, the Articles of Incorpo-
ration, and the By-Laws (in that order) shall pre-
vail.

9.4. Books and Records.

(@) Turnover of Books and Records.
Within 60 days after termination of the Founder
Control Period, the Founder shall deliver to the
Association all property, books and records of the
Association.

(b) Inspection by Owners and Mort-
gagees. The Board shall make available for in-
spection and copying by any holder, insurer or
guarantor of a first Mortgage on a Parcel, any
Parcel Owner, any Sub-Unit Owner entitled to
vote on Association matters, or the duly ap-
pointed representative of any of the foregoing at
any reasonable time and for a purpose reasonably
related to his or her interest in a Parcel: the
Governing Documents, the membership register,
books of account, the minutes of meetings of the
Owners, the Board, and committees, Association
insurance policies, and any other records as re-
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quired by Hawai'i law. ~ The Board shall provide
for such inspection to take place within 10 busi-
ness days after receipt of a written request for
access at the Association's office or at such other
place within Kaiaulu 'o Kaka'ako as the Board
shall designate or as otherwise required pursuant
to the Hawai'i Planned Community Associations

Act.

(c) Rules for Inspection. The Board

shall establish rules with respect to:

(i) the frequency and manner of
inspection;

(i) hoursand days of the week when

such an inspection may be made; and

(ili) payment of the cost of reproduc-
ing documents requested.

(d) Inspection by Directors.
rector shall have the absolute right at any reason-
able time to inspect all Association books, re-
cords, and documents and the physical properties
owned or controlled by the Association. A di-
rector's right of inspection includes the right to
make a copy of relevant documents at the Asso-
ciation's expense. '

Every di-

9.5. Notices.

(a) Form of Notice and Method of De-
livery. Except as otherwise provided in the
Charter or these By-Laws or by law, all notices,
demands, bills, statements, or other communica-
tions under the Charter or these By-Laws shall be
in writing and may be delivered in person, by
United States mail, by private carrier, or if the

intended recipient has given its prior written au-

thorization to use such method of delivery, by
facsimile or electronic mail.



(b) Delivery Address. Notices shall be
delivered or sent to the intended recipient as fol-
lows:

(i)  if to an Owner, at the address,
telephone facsimile number, or e-mail address
which the Owner has designated in writing and
filed with the Secretary or, if no such address has
been designated, at the address of the Parcel or
Sub-Unit of such Owner;

(i) if to a Parcel Association or
other owners association entitled to cast votes on
behalf of Sub-Unit Owners, the board of direc-
tors of the Parcel Association or other owners
association, as applicable, or a committee of ei-
ther, at the address, facsimile number, or e-mail
address of the principal office of the Parcel Asso-

" ciation or other owners association or its manag-

ing agent, or at such other address as the Parcel
Association or other owners association shall des-
ignate by notice in writing to the Association pur-
suant to this Section;

(iii) if to the Association, the Board,
or a committee of either, at the address, facsimile
number, or e-mail address of the principal office
of the Association or its managing agent, or at
such other address as the Association shall desig-
nate by notice in writing to the Parcel Owners
pursuant to this Section; or

@iv) if to the Founder, at the Foun-
der's principal address as it appears on the Secre-
tary of State's records, or at such other address as
the Founder shall designate by notice in writing
to the Association pursuant to this Section.

(c) Eﬂective Date. Notice sent in ac-
cordance with subsections (a) and (b) shall be
deemed to have been duly given and effective:

@) if sent by United States mail,
when deposited with the U. S. Postal Service,
correctly addressed, with first class or higher pri-
ority postage prepaid;
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(i)  if delivered personally or by pri-
vate carrier, when actually delivered to the ad-
dress of the intended recipient, as evidenced by
the signature of the person at such address who
accepts such delivery; or

(iii) if sent by telephone facsimile or
electronic mail, upon transmission.

9.6. Amendment.

() By Founder. Untl termination of
the Founder Control Period, the Founder may
unilaterally amend these By-Laws for any pur-
pose; provided, no unilateral amendment by the
Founder may materially adversely effect the sub-
stantive rights of Parcel Owners who are the
owners of more than 10% of the total acreage

comprising the Parcels.

(b) By the Board. The Board may uni-
laterally amend these By-Laws if such amendment
is necessary (i) to bring any provision into com-
pliance with any applicable governmental statute,
rule, regulation, or judicial determination; (ii) to
enable any reputable title insurance company to
issue title insurance coverage on the Parcels;
(i) to satisfy the requirements of any local, state,
or federal governmental agency; or (iv) as neces-
sary to clarify or correct technical, typographical,
However, no amendment
under this paragraph that would adversely affect
the title to any Parcel shall be binding upon such
Parcel unless the Parcel Owner shall consent in
writing.

or scrivener's errors.

(c) By Owners.
speciﬁcally provided above and elsewhere in

Except as otherwise

these By-Laws, these By-Laws may be amended
only by the aftirmative vote or written consent,
or any combination thereof, of Owners repre-
senting 67% of the total votes in the Association.
In addition, during the Founder Control Period,
any such amendment shall also require the Foun-
der's written consent.




Notwithstanding the above, the percentage of
votes necessary to amend a specific clause shall
not be less than the prescribed percentage of af-
firmative votes required for action to be taken
under that clause.

(d) Validity and Effective Date of
Amendments. Amendments to these By-Laws
shall become effective upon recordation unless a
later effective date is specified therein. Any
procedural challenge to an amendment must be
made within six months of its recordation, or
such amendment shall be presumed to have been
validly adopted. In no event shall a change of
conditions or circumstances operate to amend
any provisions of these By-Laws.

No amendment may remove, revoke, or
modify any right or privilege of the Founder
without the written consent of Founder or the
assignee of such right or privilege.
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CERTIFICATION
I, the undersigned, do hereby certify:

That I am the duly elected and acting Secretary of Kataulu 'o Kaka'ako Owners Association, Inc., a
Hawai'i nonprofit corporation;

That the foregoing By-Laws constitute the original By-Laws of said Association, as duly adopted at a
meeting of the Board of Directors thereof held on the day of , 20

IN WITNESS WHEREOF, I have hereunto subscribed my name and affixed the seal of said Asso-
ciation this day of , 20

[SEAL]

Secretary






